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Foreword
since its establishment 20 years ago, the 
ebrd has fostered the transition to the 
market economy in the countries of central 
and eastern europe. as a major investor 
in the region, the bank understands that 
robust public procurement legislation 
encourages investment. it engenders 
confidence in the transparency of public 
procurement and stimulates private sector 
bidding for government contracts. Greater 
competition means governments receive 
better value for money. The ebrd promotes 
reform of public procurement legislation, 
and seeks to lead by example. The bank 
requires that all goods, works and services 
procured under bank-financed projects 
adhere strictly to the bank’s Procurement 
Policies and rules, aligned with the 
Government Procurement agreement of the 
world Trade organisation. 

building on the bank’s experience in 
assessing the state of transition in its 
countries of operations, the ebrd legal 
Transition Programme (lTP), in collaboration 
with the bank’s Procurement department, 
conducted its first public procurement 
sector assessment in 2010.  The study 
covered the bank’s 29 countries of 
operations. The results highlighted the 
different approaches to public procurement 
reform across countries, with a number 
of success stories, like in albania, Georgia, 
montenegro and Turkey. in other countries, 
the reforms lacked political support or 
were abandoned due to implementation 
difficulties, leaving the sector with sub-
optimal regimes. 

in 2011 the ebrd's mandate was extended 
to cover four countries in the south and 
eastern mediterranean (semed) region, 
egypt, Jordan, morocco and Tunisia. 
The lTP initiated then an evaluation of 
commercial law of these countries, with 
an assessment of the public procurement 

sector forming part of this initiative. it is my 
great pleasure to recommend this report 
to you, presenting the results of the first 
ebrd research into public procurement laws 
and practice of the semed countries. we 
hope that this research will assist investors 
and the international community. The 
review of public procurement 'laws on the 
books' and the survey of 'laws in practice' 
have included an analysis of the review 
and remedies procedures, so important 
to protect private sector suppliers and 
contractors against discretionary decisions 
of procurement officials.

i would like to extend my gratitude to 
all the participants in this important 
research project, especially the public 
procurement officials, local legal advisors 
and procurement staff of contracting 
entities in egypt, Jordan, morocco and 
Tunisia, who diligently provided feedback 
on their national laws and practice. Their 
contribution will greatly support the bank’s 
policy dialogue and help boost reforms in 
this new vibrant ebrd region.

Emmanuel Maurice,  
General Counsel, ebrd
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executive summAry
chApter 1

following its assessment of the public 
procurement sector in its 29 countries of 
operation in 2010, the ebrd conducted its 
first public procurement sector assessment 
in its 4 semed countries of operation - egypt, 
Jordan, morocco, Tunisia - in 2012. broadly, 
the assessment examined the quality of each 
country's public procurement regulatory 
framework and local procurement practice 
benchmarked against international best practice.

in order to give a representative overview of the 
sector, the assessment combined a review of the 
extensiveness of national public procurement 
laws, with a survey of the effectiveness of local 
procurement practice, and analysis of review and 
remedies case studies. laws and practice were 
assessed against three key concepts, namely: the 
Core Principles benchmark; the legal efficiency 
benchmark; and the procurement sustainability 
benchmark. The assessment benchmarks 
embraced international best practice for 
modelling the three phases of the public 
procurement process - pre-tendering, tendering, 
and post-tendering. The assessment indicators 
were selected from a number of standards 
including: Core Principles benchmark Key 
indicators; legal efficiency Concept indicators, 
efficiency indicators for a public procurement 
remedies legal framework, and indicators 
measuring sustainability in public procurement. 

The assessment model comprised 5 key stages 
[establish best practice; produce a benchmark; 
develop questionnaires; recalculate the 
questionnaires into a database; score, evaluate 
and assess the data] in accordance with the ebrd 
approach to evaluating and analysing public 
procurement laws and practice. The assessment 
data provided compliance ratings [categorized 
by the score achieved] for each indicator ranging 
from very high compliance (>90 percent of the 
benchmark), through to medium compliance 

(60 - 75 percent of the benchmark), and very low 
compliance (< 50 percent  of the benchmark). 
The analysis of the assessment data produced 
two primary evaluation ratios, namely: a 
regulatory gap and a performance gap. a third 
ratio - an implementation gap - illustrated the 
difference between the quality of legislation and 
the level of its implementation in practice. 

The data was collected, processed and analysed 
through a dedicated online assessment 
database. Three types of charts are used 
to present the assessment results, namely: 
spider graphs, pie charts and bar charts. The 
assessment results are presented and analysed 
in the 4 country profiles and throughout this 
geographic specific report .  

chApter 2  

The outcomes of the assessment included the 
production of profiles for the 4 semed countries 
of operation. broadly, each profile summarises 
the assessment findings on the status of the 
public procurement sector in each country of 
operation. first, the profile presents an analysis 
of national public procurement laws; second, 
the results from the survey of local procurement 
practice are presented. Third, analysis of 
the strengths, weaknesses, opportunities, 
and regulatory risks of the current public 
procurement regulations and local procurement 
practice are offered.

for the quality of their public procurement legal 
framework egypt, Jordan, morocco and Tunisia 
achieved low to medium compliance. Compared 
to other semed countries egypt is 1 percentage 
point above Jordan, 6 percentage points below 
morocco, and 7 percentage points below Tunisia 
- the top placed country in the region; and, 32 
percentage points below the top placed ebrd 
country of operation - Hungary.



Chapter 3

chApter 1 
introduction And 
Assessment methodoLoGy

for the quality of its local procurement 
practice egypt, morocco and Tunisia achieved 
medium compliance, while Jordan achieved 
high compliance. Compared to other semed 
countries egypt is 4 percentage points ahead of 
morocco, 8 percentage points behind Tunisia, 
14 percentage points behind Jordan - the top 
placed country in the region; and, 22 percentage 
points below the top placed ebrd country of 
operation - Poland. 

chApter 3

The assessment ratings encouraged comparison 
of the quality of public procurement laws and 
local procurement practice. 

The highest scoring country on average for 
public procurement laws is Tunisia, followed by 
morocco, egypt and Jordan. The highest scoring 
indicator is competition followed by stability, 
efficiency and uniformity. The largest regulatory 
gaps were discovered in the   integrity, economy, 
proportionality, flexibility and enforceability 
indicators. although no country achieves 'very 
high compliance' in any indicator, each country 
was marked for 'very low compliance' in one 
or more indicators for the quality of its public 
procurement laws.

Jordan is ranked first for the quality of its public 
procurement legal framework in practice - for 
both government authorities’ and utilities 
sector procurement. Jordan is followed by 
Tunisia, egypt and morocco. The countries 
follow the same sequence for the quality 
of public procurement legal framework in 
practice individually for government authorities’ 
procurement and utilities sector procurement. 
on average across the region the highest scoring 
indicator is efficiency, followed by economy, and 
flexibility. The largest performance gaps were 
discovered in the integrity and enforceability 
indicators. 

chApter 4

The assessment uncovered that the semed 
countries of operation achieve on average 
low to medium levels of compliance with the 
Core Principles’ benchmark, and for the most 
part legislation within the region is based 
on outdated standards. There is incomplete 
regulation of the pre-tendering and post-
tendering phases of the public procurement 
process, with limited access to information 
on procurement opportunities and a lack of 
transparency regarding procurement decisions.

broadly, the quality of the laws and practice 
was evaluated at a low to medium level of 
compliance, with public procurement laws not 
reflecting current international best practice. for 
example, public procurement laws are outdated 
and not comprehensive. in general, marks for 
the performance of local contracting entities are 
better than the scores in the respective areas 
in the review of ‘law on the books’. review and 
remedies systems are generally non-existent 
throughout the semed region. The lack of 
demonstrably independent and professionally 
qualified remedies bodies have negatively 
influenced the marks achieved for enforceability 
throughout the region. a gap in the adoption 
and implementation of transparency safeguards 
was revealed by the assessment in each country 
of operation, and should be underlined as a 
major weakness of public procurement laws 
and practice. in terms of procurement capacity 
building, the training and development needs 
and requirements of procurement staff are not 
met.

Consequently, continued public procurement 
reform in the semed region is required with 
specific emphasis on incorporating transparency 
safeguards and efficiency instruments 
throughout all three stages of the public 
procurement process. 
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Chapter 1. INTRODUCTION AND ASSESSMENT METHODOLOGY 1.2 OVERVIEW OF SEMED ASSESSMENT

1.1 introduction

under the ebrd's legal Transition Programme (lTP), the bank's legal Transition Team 
(lTT) focused part of its work on the development of assessments on the current state of 
legal transition in a number of sectors in the bank's countries of operation. These sector 
assessments included securities markets, corporate governance, concessions, insolvency, 
secured transactions, power and energy regulation, and telecommunications. in 2010 the 
bank conducted its first assessment of the public procurement sector in 29 countries which 
constituted the bank’s countries of operations. in 2011, the bank’s mandate was extended 
to cover 4 new countries - egypt, Jordan, morocco and Tunisia - in the south and eastern 
mediterranean (semed) region. To provide an understanding about business frameworks in 
these new countries of operations, the lTP completed an assessment of commercial laws in 
the semed region, with a public procurement sector assessment forming part of this initiative.

 This report discusses the assessment findings on public procurement laws and practice in 
egypt, Jordan, morocco, and Tunisia, based on the evaluation and analysis of data gathered 
in 2012 from local stakeholders, contracting entities, procurement practitioners, and lawyers. 
moreover, the report presents a number of observations and draws conclusions whether the 
public procurement regulatory framework and public procurement practice of each country in 
the semed region is sufficiently extensive and adequately effective to ensure transparent and 
efficient procurement of public contracts and donor funded projects. The report also broadly 
reflects on the status of current semed reform efforts, and identifies recent improvement to 
the public procurement sector as a whole.

The report contains 4 chapters. Chapter 1 serves as an introduction to the report and presents 
the methodology used to undertake the research project. Chapter 1 is presented in 7 sections. 
section 1 contextualises the semed research, while section 2 provides an overview of the 
project discussing the aims, objectives and scope of the assessment. section 3 builds on this 
and presents and describes the benchmarks and indicators used throughout the assessment, 
with section 4 distinguishing the 5 key stages of the assessment model. section 5 contrasts 
the methods and frameworks used to score the assessment data and rate the performance of 
the countries of operation, whereas section 6 outlines the methods of data collection used in 
the project. finally, section 7 provides an explanation of the various modes of presenting the 
results of the assessment. 

building on the detailed methodology and analytical framework introduced in chapter 1, 
chapter 2 presents the profiles for the 4 countries of operation which comprise the semed 
region, while chapter 3 presents a comparative analysis of the assessment results for the 
quality of public procurement laws and local procurement practice in the semed region. 
finally, chapter 4 presents a summary of the research, draws conclusions from the assessment 
findings, and presents a number of recommendations for policy development.  

1.2  overview oF semed 
Assessment

1.2.1 BAcKGround

in 2010 the ebrd conducted its first 
assessment of the public procurement sector 
in it's 29 countries of operations. in 2011 
following the outcome of events of the arab 
spring, 4 countries of  the south and eastern 
mediterranean region: egypt, Jordan, morocco, 
and Tunisia – collectively called the semed 
region, were included in the bank’s mandate. 
shortly after, the lTP completed an assessment 
of commercial laws in the semed region with a 
public procurement sector assessment forming 
part of this programme of works.

a public procurement legal framework regulates 
the interaction between the public sector and 
the commercial market. in addition, public 
procurement regulations determines how a 
government’s purchasing power is exercised 
over private sector enterprises. in the modern 
world, public procurement constitutes a major 
economic activity for all governments. Therefore, 
the efficient and effective regulation of public 
procurement is an essential supplement 
to a public finance management system, 
encouraging transparency and competition in 
public contracts, and a sensitive component 
of a country’s commercial laws, regulating 
access to business opportunities for private 
sector suppliers and contractors including 
small and medium sized enterprises (smes). 
Consequently, as a part of its mandate to foster 
the development of the private sector, the ebrd 
seeks to provide a full picture of the public 
procurement sector in its countries of operations, 
and to evaluate public procurement law and 
practice from a commercial perspective.

This semed assessment represents an 
addendum to the ebrd report published in 
2011 on public procurement laws and practice 
within the bank's countries of operation. in the 
semed assessment public procurement legal 

and institutional frameworks as well as local 
procurement practice, were benchmarked 
against the same set of indicators as applied in 
the 2010 assessment. This report presents and 
discusses the assessment findings for public 
procurement laws and practice in the 4 countries 
that comprise the ebrd semed region. 

1.2.2 Aims And oBJectives

The semed public procurement sector 
assessment aimed to examine the quality of 
the public procurement regulatory framework 
and local procurement practice in the 4 
countries of the semed region, benchmarked 
against international best practice in public 
procurement. in addition, the assessment 
sought to reflect on the level of development 
of public procurement policies within 
individual semed countries, and to discover if 
their procurement policies ensure transparent 
and efficient procurement for public projects 
of varied scale and value. finally, the 
assessment aimed to encourage, influence and 
provide guidance for on-going reform of the 
public procurement sector across the semed 
region.

The specific objectives of the semed public 
procurement sector assessment included:

•	 provide comprehensive data on the 
public procurement sector in the 
semed region, public procurement 
laws, national regulatory and review 
institutions, and other policies and 
operational arrangements such as available 
eProcurement tools or central purchasing 
bodies

•	 provide quantitative and qualitative data on 
how the public procurement sector works 
in practice, based on reports from local 
contracting entities among government 
and the utilities sector, local procurement 
professionals, and legal advisers who assist 
their clients compete for public contracts

1.  introduction And 
Assessment methodoLoGy
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which comprise Chapter 2 of this report are also 
published online and accessible at the ebrd web 
site: https://ppl.ebrd.com.

1.2.4 AnALyticAL FrAmeworK

due to the diversity of the ebrd countries of 
operation and the differing objectives of their 
public procurement policies, the research team 
reviewed current international best practice 
and developed dedicated benchmarks for the 
assessment of public procurement laws and 
practice. national procurement laws and practice 
in the ebrd region were assessed against three 
key concepts. firstly, national procurement laws 
and practice were assessed against the Core 
Principles benchmark, secondly against the legal 
efficiency benchmark, and finally against the 
procurement sustainability benchmark.

The Core Principles benchmark is structured 
around the ebrd Core Principles for an efficient 
Public Procurement framework (the Core 
Principles)2, which aims to evaluate policies for 
key elements of the public procurement process. 
The Core Principles benchmark indicators 

2 annex 1: ebrd Core Principles for an efficient Public 
Procurement legal framework. 

were adapted from major international legal 
instruments3.To enable the assessment of 
procurement process areas not covered by these 
instruments, the benchmark was supplemented 
by indicators assembled from procurement 
policies of international financial institutions (ifi); 
specifically, the world bank (wb) and the ebrd.

in order to discuss the efficiency of public 
procurement regulation and practice, analysis 
has been structured around the legal efficiency 
Concept (leC), a tool developed by the 
ebrd's lTT for evaluating the effectiveness of 
commercial laws. To assess the sustainability of 
public procurement policies, the assessment 
drew on the marrakesh Task force (mTf) 
standards for sustainable procurement.

1.2.5 scope oF the Assessment

The geography of the assessment covered 4 
countries, namely egypt, Jordan, morocco and 
Tunisia - the current semed region of operations 
for the ebrd. data collection and interviews 
with local contracting entities and lawyers has 

3 2004–2007 european union Public Procurement legislative 
Package, 2011 unCiTral model law on Public Procurement, 
and 2012 wTo Government Procurement agreement.

•	 provide an independent evaluation of the 
quality of the national public procurement 
regulatory framework, and the quality 
of local procurement practice in order to 
encourage and influence legal reform efforts

•	 assist the development of ebrd country 
strategies, and develop and apply accurate 
measures in order to heighten the transition 
impact of ebrd financed projects

•	 assist the ebrd measure legal risk in specific 
investment activities planned for the 
semed region

1.2.3 Assessment

in order to give a representative overview 
of the public procurement sector, the 
semed assessment combined a review of 
the extensiveness of the national public 
procurement legal framework in each country, 
with a survey of the effectiveness of local 
procurement practice. The assessment also 
included legal analysis of typical review and 
remedies case studies resulting from prohibited 
behaviour of a contracting entity. Put differently, 
the report presents and analyses findings 
from a review of public procurement ‘law on 
the books’ and a survey of ‘law in practice’. To 
provide feedback on local procurement practice, 
contracting entities in the government and 
utilities sector were interviewed regarding their 
procurement practices. in addition, local lawyers 
were asked to answer questionnaires related 
to legislation and the existing national public 
procurement legal framework.

The review of the extensiveness of the national 
public procurement legislation identified any 
regulatory gaps in the framework. a regulatory 
gap is defined as a ratio reflecting the quality of 
a national public procurement legal framework 
compared with the assessment benchmark. The 
survey of the effectiveness of local procurement 
practice highlights any performance gaps, 
resulting from the insufficient implementation of 

procurement standards in practice. a performance 
gap is defined as a ratio reflecting the quality of 
local procurement practice, as compared with 
the assessment benchmarks rather than the 
existing national public procurement legislation. 
in countries where public procurement laws are 
flexible and where the supplementing of minimal 
standards in primary laws is permitted with 
internal procurement policies, the performance 
gaps identified may be smaller than the regulatory 
gaps identified. moreover, this situation may 
also be the case where contracting entities 
interviewed during the assessment benefit 
from sound internal procurement policies and 
professionally trained and assessed procurement 
personnel with robust purchasing and contract 
management skills.

The report also provides an overview of the 
national public procurement institutions of 
each country, and discusses individual semed 
governments1 objectives in making endeavours 
to re-structure their procurement policies - as 
identified in the research. moreover, the report 
includes detailed analysis of the efficiency of 
legal regulations of the procurement processes, 
and public procurement review and remedies 
procedures. This analysis identifies elements of law 
and practice that reduce the overall efficiency of 
public procurement in the relevant country. finally, 
an appraisal on the application of sustainability 
policies in public procurement was undertaken.

The assessment results are based on a review 
of the national public procurement legal and 
institutional frameworks in force, and a survey of 
local procurement practice undertaken between 
december 2011 and July 2012. The country 
profiles for egypt, Jordan, morocco and Tunisia 

1  The project team completing the legal analysis included 
ebrd staff, international consultants, local contracting 
authorities, utilities contracting entities, and law firms 
providing legal advice to contractors and suppliers in the 
countries concerned. in every country included in the 
assessment the project team sought to enlist the cooperation 
of the national public procurement regulatory bodies, which 
were asked to comment on the legislation review results.

Morocco

Tunisia

Egypt

Jordan

SOUTHERN AND EASTERN MEDITERRANEAN (SEMED)

 map 1.1 SEMED  
- geographical scope of the 
assessment 
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for procurement results. based on this functional 
approach to public procurement legislation, 
the basic legal function of public procurement 
regulation should be enshrined by national 
legislation regardless of differences in the local 
legal and business tradition. box 1.1 presents 
the functional approach to developing public 
procurement regulations. 

modelling the content of a public procurement 
national framework will depend on individual 
government procurement policy objectives, 
and the contract law culture of the country of 
operation. at the same time, public procurement 
legislation needs to comply with international 
standards to ensure that public governance 
values are respected. a major difficulty with the 
modelling of public procurement regulation 
lies in deciding the relevance of advanced 
international best practice for a specific country’s 
current economic and social standing. it is a 
test for any government to adequately reflect 
international best practice in national public 
procurement legislation while meeting:

•	 local market challenges: suppliers and 
contractors active in the market

•	 the challenge of the national business 
culture

•	 the requirement for the development 
of information and communication 
technology (iCT)

in addition, public procurement regulation 
has to adjust to the differences between 

public contracts funded by a government 
or municipal budget (classical, state or 
government public procurement), and public 
contracts in the utilities sector (utilities public 
procurement). adjustment provides additional 
challenges when utilities sector companies are 
not privatised and the state remains a major 
stakeholder in the sector. in the assessment 
these considerations were deliberately 
overlooked in favour of establishing a simplified 
benchmark, applicable across politically and 
economically diverse transition regions where 
the ebrd operates.

due to the lack of a commonly recognised public 
procurement standard suitable for the ebrd 
region and accepting the limitations inherent 
in a simplified evaluation, the assessment 
benchmarks embraced current international best 
practice for modelling the public procurement 
process, with the indicators selected from a 
number of procurement standards which also 
served as a checklist.

1.3.2 eBrd core principLes: 
BenchmArK And indicAtors

There are several legal instruments in use 
in the area of public procurement across 
the ebrd region. The assessment drew on 
their principles and the Core Principles 
specific indicators are in the main adopted 

- albeit not exclusively - from the following 
legal instruments and / or international 
development or donor organisations 
procurement policies and rules:

been successfully completed in the 4 semed 
countries of operation. map 1.1 illustrates the 
geographical scope of the semed assessment. 
map 1.2 illustrates the geographical location of 
the 33 erbd countries of operations in 2012.

1.3  Assessment BenchmArKs 
And indicAtors

1.3.1 puBLic procurement LeGAL 
FrAmeworKs

Public procurement laws - integral to 
public finance management - organise the 
procurement process for acquiring goods, 
works and services by public sector clients. The 
public procurement process begins with the 
identification of the requirement, followed by 
the formation of a sourcing strategy, budgeting, 

tendering, and supplier selection. once a public 
contract has been awarded, the performance 
of the contract by the successful supplier must 
be monitored and managed by the contracting 
entity for the benefit of end users and taxpayers.

in public procurement regulations these actions are 
frequently summarised as the three main phases 
of the public procurement process. The three 
main phases of the public procurement process 

- presented in figure 1.1. - are pre-tendering, 
tendering and post-tendering. The public 
procurement process benchmark is presented and 
described in greater detail in annex 2.

for public sector clients the commercial process 
of contracting must be aligned with public sector 
values. Put differently, the public procurement 
process is required to combine best practice in 
public procurement with transparency of the 
supplier (or contractor) selection process, and 
accountability of the public sector to taxpayers 

 map 1.2 EBRD countries of 
operations in 2012

 figure 1.1 The three 
main phases of the public 
procurement process 

 box 1.1 Functional 
framework: the approach 
to developing public 
procurement regulations

2. TENDERING PHASE 3. POST-TENDERING PHASE1. PRE-TENDERING PHASE

Public Procurement legislation should:

•	 embrace the public sector as a whole
•	 enable sound financial management in the sector
•	 deliver ‘value for money’
•	 regulate every phase of the procurement process
•	 include a transparent notification and remedies procedures
•	 provide clear and consistent eligibility rules that cannot be modified by the prejudiced decision of a 

particular contracting entity
•	 enable the efficient selection of tender type or method based on the specifi cs of the purchase and contract profile
•	 respond to economic, social and environmental objectives
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EBRD COUNTRIES OF OPERATIONS

Southern and eastern Mediterranean
32 Egypt
33 Jordan
34 Morocco
35 Tunisia

Central Europe and 
the Baltic states
01 Croatia
02 Czech Republic*
03 Estonia 
04 Hungary
05  Latvia
06 Lithuania
07 Poland
08 Slovak Republic
09 Slovenia

Eastern Europe and
the Caucasus
18 Armenia
19 Azerbaijan
20 Belarus
21 Georgia
22 Moldova
23 Ukraine

30 Russia
31 Turkey

Central Asia
24 Kazakhstan
25 Kyrgyz Republic
26 Mongolia
27 Tajikistan
28 Turkmenistan
29 Uzbekistan

South-eastern Europe
10 Albania
11 Bosnia and Herzegovina
12 Bulgaria
13 FYR Macedonia
14 Kosovo
15 Montenegro
16 Romania
17 Serbia

*as of the end of 2007, the EBRD no longer makes investments in the Czech Republic.

POTENTIAL RECIPIENT 
COUNTRIES

In 2011 the EBRD launched donor-funded activities in the 
southern and eastern Mediterranean (SEMED) region, in 
support of the countries which are undergoing important 
political and economic reforms.
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•	 2004-2007 european union Public 
Procurement legislative Package (the eu 
Public Procurement directives: directive 
2004/18/eC of the european Parliament 
and of the Council of 31 march 2004 on 
the coordination of procedures for the 
award of public works contracts, public 
supply contracts and public service 
contracts; directive 2004/17/eC of the 
european Parliament and of the Council 
of 31 march 2004 coordinating the 
procurement procedures of entities 
operating in the water, energy, transport 
and postal services sectors; Council 
directive of 21 december 1989 on the 
coordination of the laws, regulations 
and administrative provisions relating 
to the application of review procedures 
to the award of public supply and public 
works contracts (89/665/eeC); Council 
directive 92/13/ eeC of 25 february 
1992 coordinating the laws, regulations 
and administrative provisions relating 
to the application of Community rules 
on the procurement procedures of 
entities operating in the water, energy, 
transport and telecommunications 
sectors; directive 2007/66/eC of the 
european Parliament and of the Council 
of 11 december 2007 amending 
Council directives 89/665/eeC and 
92/13/eeC with regard to improving 
the effectiveness of review procedures 
concerning the award of public 
contracts).

•	 The united nations Commission on 
international Trade law (unCiTral): 
2011 unCiTral model law on Public 
Procurement.

•	 The world Trade organisation (wTo): the 
2012 text of the agreement on Government 
Procurement (GPa).

•	  The wb Procurement Policies and rules.

•	 The ebrd Procurement Policies and rules.

•	 The Public Procurement sustainability 
status assessment of the mTf on 
sustainable Public Procurement.

Therefore, the Core Principles benchmark 
indicators focus on the quality of the 
procurement process, and while using 
principles and requirements that have broad 
international recognition remain policy 
neutral. moreover, the assessment does not 
evaluate the compliance of national laws 
and practice against any of these specific 
international legal instruments. Consequently, 
the assessment benchmark indicators:

•	 provide an impartial uniform basis 
for comparisons across the ebrd 
region and country groupings or  
sub-regions

•	 allow application without considering the 
individual policy choices of the specific 
governments in the ebrd region

•	 facilitate application to assess legal 
frameworks which are in the process of 
development

since power dynamics within public 
procurement are inherently unequal 
between public and private sector process 
stakeholders, a regulatory and enforcement 
framework, uniformity, and matters relating 
to consistency were also included in the Core 
Principles. These topics were assessed in 
conjunction to the traditional basic principles 
for transparency, competition and value for 
money. box 1.2 presents ebrd Core Principles 
translated into eleven key indicators as 
applied in the assessment.

1.3.3 LeGAL eFFiciency concept: 
BenchmArK And indicAtors

The leC was originally developed by the 
ebrd's lTP to undertake commercial law 
assessments. 

ACCOUNTABILITY 

OF PUBLIC SECTOR 

SPENDING

The public procurement legal 

framework should promote 

accountability across all stages 

of the procurement process, 

balancing public and business 

dimensions of the process.

•	 a clear chain of responsibility between management, budget and procurement officials,

•	 a sound business case and contract profile established before the tendering process is 

launched,

•	 The technical specifications for a tender should be based on relevant quality characteristics 

and/or performance requirements and remain unchanged during the entire process, save for 

reasonable exceptions when negotiated procurement methods are employed,

•	 The opportunity to reject all offers if valid tenders are received in response to the terms of 

reference should be limited to obvious cases, requiring wholly justified reasons,

•	 The responsibility for paying compensation to tenderers if the tender is cancelled should lie 

with the contracting entity.

INTEGRITY OF THE 
PROCUREMENT 

PROCESS

The public procurement 

legal framework should 

promote integrity between 

the procurement function, 

transparency in delivering 

government policy and value 

for money.

•	 The behaviour of management and procurement officials is consistent with the public purpose 

of their organisation,

•	 There are measures to limit the scope for undue influence, 

•	 Conflict of interest management is in place for all stages of the procurement process,

•	 There is broad disclosure of public investment and procurement information, provided equally 

to all interested parties, 

•	 Communication between the contracting entity and tenderers should be conducted by 

the best available means (preferably electronic) to provide a record of the content of the 

communication,

•	 There are limited opportunities for re-negotiations or amendments to final tenders, proposals 

and signed public contracts.

ADEQUATE LEVEL OF 

TRANSPARENCY

for public procurement to be 

acceptable to all stakeholders 

it should be seen to be public, 

transparent, and objective. any 

suggestion of an undisclosed 

resolution must be avoided.

•	 The law should promote the extensive use of e-Procurement as one of the methods to prevent 

collusion with tenderers,

•	 There should be effective, official and dependable publicity of procurement opportunities, 

through a single point of access,

•	 There should be real time recording of the process, preferably through electronic means, 

accessible to the public free of charge,

•	 Tender documents should be published electronically, and free of charge to the public,

•	 Contract notices and a contract award notice should be published for all public contracts 

finalised by the contracting entity.

FAIR COMPETITION

The legal framework should 

promote fair competition and 

prevent discrimination in public 

procurement. Tenders and 

tenderers of equivalent status 

should be given equal treatment. 

domestic preferences should not 

be allowed.

•	 The law should promote fair competition,

•	 Prevent discrimination and eliminate domestic preferences,

•	 Tenders and tenderers of equivalent status should be given equal treatment, without regard to 

nationality, residency or political affiliation,

•	 There should be clear eligibility rules and general understanding of grounds for exclusion,

•	 it should be possible to distinguish between the public procurement eligibility criteria, 

qualification and technical requirements to be met by tenderers,

•	 minimum tender deadlines ensure a level playing field,

•	 where tenderers are eliminated, a sufficient standstill period or an alternative procedure 

should be in place to provide for immediate protective measures,

•	 a competitive contract established through the tendering process, permitting both tendering 

and competitive negotiations, wherever appropriate, ensure a fit-for-purpose outcome,

•	 The selection of tender type or procedure should be based on the value of the tender, specifics 

of the purchase and the contract profile,

•	 it is necessary to stipulate reasonable technical specifications, requirements and suitable 

award criteria, adequate to the scope and value of the contract prior to embarking on the 

tendering process,

•	 in the case of an abnormally low tender, it should be possible to ask for clarification and either 

reject the tender or increase the contract security to mitigate or limit perceived risks.

 box 1.2 Core Principles Benchmark Key Indicators 
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ECONOMY

The law should enable public 

procurement to be accomplished 

in a reasonable time frame.

•	 formal requirements essential for transparency should be kept simple,

•	 Participation costs should be kept low,

•	 There should be reasonable enforcement costs,

•	 it should be possible to submit an inquiry or tender electronically in a confidential manner,

•	 aggregation of lots should be possible,

•	 whole life cycle costing should be used, where appropriate,

EFFICIENCY
The legal framework should ensure 

value for money is achieved.

•	 There should be an accurate and unbiased assessment of the contracting entity’s needs,

•	 sound procurement planning is essential,

•	 appropriate budget procedures are needed,

•	 methods of tender evaluation should consider both the quality and cost of purchase,

•	 Contract terms and conditions should be fair and balanced and reflect the best available 

business practice,

•	 accurate contract management is required.

VALUE OF 

PROPORTIONALITY

The formality and extent of the 

public procurement procedure 

should reflect the scope and size of 

the contract. The contracting entity 

should align the value and scope 

of the contract with the choice of 

contract type and formal tendering 

procedure.

•	 The formality of the procedure should reflect the scope and size of the public contract,

•	 The value and scope of the contract should be aligned with the choice of the contract type 

and procurement method,

•	 There should be cascaded (monetary and other) thresholds to instruct contracting entities 

how to produce an effective procurement strategy for a public contract,

•	 The contracting entity should allow proposals, offers or quotations to be formulated in a 

language customarily used in international trade except where, due to the low value of the 

goods, works or services to be procured, only domestic tenderers are likely to be interested.

UNIFORMITY

The legal framework should 

be comprehensive and limit 

derogations to reasonable 

exemptions. The regulation 

should be unitary, comprehensive 

and cover all public contracts. it 

should be clear that contracting 

entities of a different status may 

have different procurement 

requirements.

•	 The law should be unitary, comprehensive and cover all public contracts,

•	 Clarity is needed in determining the requirements of contracting entities of a different status,

•	 exemptions from regulation to contracts outside the public procurement domain should be 

limited for evident and justified reasons.

STABILITY

To make the process efficient, 

stakeholders must learn their roles, 

rights and obligations, within a 

stable legislative framework.

•	 frequent changes of the law disrupt procurement capacity building.

FLEXIBILITY

The framework should be capable 

of flexibility so as to accommodate 

the changing market.

•	  appropriate development of secondary and tertiary legislation is necessary.

ENFORCEABILITY

Public procurement law should 

be easy to enforce. regulatory 

mechanisms should be able to 

assess the compliance of the 

contracting entities and employ 

corrective measures when 

necessary.

•	 review and remedies mechanisms should be able to assess the compliance of the contracting 

entities and employ corrective measures when necessary,

•	 dedicated national regulatory agencies should be professional, independent and provide 

audit and monitoring of the sector to drive up public procurement (PP) sector capability.

The first concept of the leC focuses on the extent 
to which the law and the way it is used provides 
the economic benefits that it was intended to 
achieve. legal efficiency is assessed by examining 
the means by which a particular legal framework 
enables the stakeholders to achieve the basic 
function of the regulation, and to operate in a way 
which maximises economic benefit. adopting 
this framework for the assessment of the legal 
efficiency of public procurement laws enables the 
basic functions of public procurement policies 
to be identified. This functional approach means 
that public procurement laws should embrace the 
public sector, and enable financial management 
in the sector as a whole. The function of public 
procurement regulation is defined through the 
delivery of ‘value for money’. This regulation of 
each phase of the public procurement process is 
important because it provides clear and consistent 
eligibility rules that cannot be modified by the 
prejudiced decision of a particular contracting 
entity. This therefore enables the efficient 
selection of the tender type or method, based on 
the specifics of the purchase and contract profile. 
moreover, each regulation should respond to 
economic, social and environmental objectives. 
However, this list is not exhaustive as it is based 
on the assumption that basic functions include 
those elements of the public procurement legal 
framework that are fundamental to obtaining 
economic benefit through the appropriate use of 
the law. 

The second concept of the leC is the economic 
benefit of procurement transactions between 

the public and private sector. economic benefit 
has been broken down into five categories, 
namely: simplicity, cost, speed, certainty, and 
‘fit-to-context’. The two leC concepts lead to the 
assumption that the public sector contracting 
entity - while undertaking the process of 
purchasing - must achieve the appropriate 
balance between fulfilling the economic 
purpose of the contract, and the transparency 
requirements appropriate for such public 
sector decisions. in addition, the contracting 
entity must respond to the specific purchasing 
characteristics and the local market situation, 
achieving particular policy objectives (economic, 
social and environmental) of the relevant 
government department - if these policy 
objectives are incorporated in national public 
procurement laws. box 1.3 presents the five leC 
indicators adopted for the assessment of public 
procurement regulation in the semed region. 

in the assessment the legal efficiency of 
public procurement legislation and practice is 
analysed from three perspectives. firstly, how 
efficient are the legal procedures prescribed for 
specific procurement processes in the public 
sector. secondly, how efficient is enforcement 
of these procedures, which in principle should 
protect private sector suppliers and contractors 
from abusive discretionary decisions of public 
sector purchasers. Thirdly, to what extent 
do individual countries of operation, their 
purchasing entities and organisations meet 
their needs for goods, services and works, in 
a way that achieves value for money while 

SIMPLICITY
This indicator is achieved when a reasonable balance has been struck between the userfriendly approach and the sophistication required by 
the local legal and business culture.

SPEED
This indicator recognises the cost involved in delay. for most aspects, the less time it takes, the more efficient the process. in the public 
procurement process there are exceptions: a reasonable deadline to ensure a level playing field, a standstill period of an appropriate length 
etc... However, most elements of the process should be conducted without unnecessary delay, and within the original tender validity period.

COST

The indicator recognises that there are costs on both sides: a public client conducting the public procurement process and a private 
contractor participating (during the tender as well as remedies procedure). delay in a contracting entity decision, unnecessary complexity 
in the technical specification and uncertainty as to the evaluation process all add to the transaction costs. There is a direct relationship with 
the other aspects of legal efficiency. some costs are, at least to some extent, within the control of the parties. The cost of legal advice on 
a complicated transaction may be outweighed by the benefits. However, the cost of legal advice incurred because of defects in the legal 
framework always reduces efficiency, as do fixed costs (for example a participation cost, notary or court fees).

CERTAINTY
This indicator refers to predictability as a critical element of any sound legal system. even an element of uncertainty in the legal position can 
have far-reaching consequences. Transparency can often strengthen certainty: for instance in remedies, easy access to information on former 
decisions by the public procurement remedies body, if consistent, allows potential complainants to evaluate the merit of their complaint.

‘FIT-TO-CONTEXT’
The efficiency of the public procurement procedure depends on whether the institutions are well adapted to the economic, social and legal 
context.

 box 1.3 Legal Efficiency Concept Indicators 
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generating benefits to the wider society and 
the economy as a whole whilst minimising 
damage to the environment.

i. efficiency of procurement process

in the assessment the leC benchmark was 
employed to evaluate the quality of local 
procurement practice in terms of the five 
(simplicity, cost, speed, certainty, ‘fit-to-context’) 
economy indicators. The assessment  sought to 
discover how local contracting entities conduct 
their public procurement as regards the three 
key phases of the public procurement process, 
namely:

•	 pre-procurement - procurement planning 
and preparation

•	 tendering  - conducting procurement 
procedures

•	 post-procurement - contract management 
and public procurement remedies efficiency

ii. efficiency of public procurement 
review and remedies

The leC was employed to assess public 
procurement review and remedies in terms of 
the effectiveness of enforcement procedures. an 
effective public procurement remedies system 
should exhibit certain basic features, both in 
terms of the structure of remedies bodies and 
the review procedure followed. an effective 
remedies system should in the first instance, 
deter the contracting authorities from breaching 
the rules, provide aggrieved tenderers with a 
cogent means of redress, and build confidence 
in public procurement procedures among the 
business community and the general public. The 
leC basic function indicators used to regulate 
public procurement review and remedies 
include: 

•	 availability of a dedicated remedies 
procedure - including an independent body 
authorised to sanction remedial action

•	 right to seek a review

•	 right to seek remedial action as opposed to 
monetary compensation 

•	 right to access a judicial review

•	 right to seek compensation in cases where the 
remedies procedures are not feasible and there 
is no access to alternative dispute resolution4 

These basic function indicators set a solid 
foundation on which governments can build 
remedies procedures that can accommodate 
general interest in the efficient use of 
public expenditure, and at the same time 
accommodate the interests of the private 
stakeholder participating in the public 
procurement process. This can be achieved by 
establishing an effective public procurement 
remedies framework that will assure the 
steady progress of the awarding procedures, 
while allowing for the economic operators to 
seek review and redress should the conduct 
of the procedure be proven unlawful. These 
basic function indicators for a sound public 
procurement remedies legal framework - as 
adopted by the unCiTral model law - is 
presented in box 1.4. moreover, under the eu 
public procurement policy framework the notion 
of the effectiveness of a review and remedies 
system has already been clarified by the 
european Court of Justice (eCJ) case law 5.

4 basic features of the public procurement remedies function, 
as adopted by the 2011 unCiTral model law on Public 
Procurement.

5 see e.g. case C-92/00, paragraph 67 and Case C-390/98 
banks v Coal authority and secretary of state for Trade & 
industry [2001] eCr i-6117, paragraph 121; Case C-453/99 
Courage and Crehan [2001] eCr i-6297, paragraph 29

in order to ensure the effectiveness of the 
remedies system, regulators must guarantee 
that procurement decisions taken by the 
contracting authorities can be reviewed 
in the most effective and rapid manner. 
in order to measure and evaluate the 
efficiency of the remedies systems in the 
ebrd countries of operation, five efficiency 
indicators - simplicity, speed, cost, certainty 
and ‘fit to context’ - were established as 
the benchmark for an effective remedies 
procedure. The certainty indicator comprised 
three sub-indicators, namely consistency or 
predictability, impartiality and resistance to 
corruption. box 1.5 presents the efficiency 
indicators for a public procurement remedies 
legal framework.  

iii. measuring sustainability of public 
procurement purchasing and practice 

The mTf developed an analytical tool dedicated 
to assessing sustainability of public procurement 
practice. The mTf project was initiated by the swiss 
Government and the united nations development 
Programme (undP). The project was conducted 
by an international team comprising national 
governments, the eu, united nations environment 
Programme (uneP), united nations department 
for economic and social affairs (undesa), and 
the international labour organization (ilo). The 
aim of the mTf is to support the development 
and implementation of national policies on 
sustainable public procurement. The objectives 
of the mTf include defining a way whereby 

•	 right of the tenderer to seek a review in a timely and cost-effective fashion

•	 right of the tenderer to seek remedial action as opposed to monetary compensation

•	 a dedicated public procurement remedies system

•	 an independent, administrative/quasi-judicial body, authorised to sanction remedial action

•	 access to judicial review

•	 where remedies procedures are not feasible, the right of the tenderer to seek compensation

•	 access to alternative dispute resolution

 box 1.4 Basic function 
indicators for a sound public 
procurement remedies legal 
framework 

SIMPLICITY
This indicator is achieved when a reasonable balance has been struck between a userfriendly approach and the sophistication required by the 
local legal and business culture.

SPEED

This indicator recognises the costs involved in delay. for most aspects of the legal process, the less time it takes, the more efficient the process. 
However, in the field of public procurement remedies there are exceptions: sufficient time must be provided to the aggrieved bidder to obtain 
information about the contracting authority’s illegal acts and draft and file their complaint. Therefore a standstill period and a time-limit for 
the submission of complaints of an appropriate length are deemed necessary. in addition, most elements of the remedies process should be 
conducted without unnecessary delay.

COST

This indicator recognises that there are costs on both sides: a public entity conducting the procurement process and a private economic 
operator participating in this process. inevitably, higher costs have an adverse impact on the economic benefit of a transaction. delay in 
contracting entity/review body decisions, unnecessary complexity of the remedies procedures and uncertainty as to the evaluation process all 
add to the costs of transaction. There is a direct relationship with the other aspects of legal efficiency. some costs are, at least to some extent, 
within the control of the parties. The cost of legal advice on a complicated case may be outweighed by the benefits, but the cost of legal advice 
incurred because of defects in the legal framework always reduces efficiency, as do fixed costs (for example, complaints, notary or court fees).

CERTAINTY

This indicator refers to predictability as a critical element of any sound legal system. even an element of uncertainty in the legal position 
can have far-reaching consequences. Transparency can often strengthen certainty. for instance, easy access to information on the public 
procurement remedies body’s former decisions. if consistent, allows potential complainants to evaluate the merit of their complaint and their 
chances of succeeding. 
Three key components of this indicator for the public procurement remedies system are:
•	 consistency or predictability,
•	 impartiality,
•	 resistance to corruption.

‘FIT-TO-CONTEXT’

This indicator measures efficiency by examining the question of whether the remedies body is well adapted to the economic, social and legal 
context within which it operates. The remedies body must: achieve the particular policy objectives of the public procurement rules (that is, 
economic, social and environmental), reach an appropriate balance between fulfilling the contract’s economic purpose and the integrity 
requirements of the public client, respond to the purchase characteristics (business case), and respond to the local market situation.

 box 1.5  Efficiency indicators for a public procurement remedies legal framework 
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countries, purchasing entities and organisations 
meet their needs for goods, services and works, 
in a way that achieves value for money while 
generating benefits to society and the economy, 
whilst minimising damage to the environment. 
The ultimate ambition of the mTf is to assist 
developing countries in addressing environmental, 
economic and social issues through their 
procurement function. in the research the mTf 
sustainability status assessment has been 
included in the survey of local procurement 
practice as a separate questionnaire. box 1.6 
presents a framework for sustainability in public 
procurement and includes the three pillars of 
sustainable development and their indicators. 
The full status assessment of the mTf is available 
at: http://www.sustainableprocurement.eu.com/
documents/mTf_brochure.pdf.

1.4 Assessment modeL 

The model used in the assessment comprises 
five key stages in accordance with the ebrd 
approach to evaluating commercial laws, while 
maintaining a strong focus on the assessment 
of the ‘law in practice’. The five key stages of 
the assessment model are presented in figure 
1.2. The stages are explained in detail in the 
following five subsections.  

i. establish international best practice

in order to establish international best 
practice all major international public 
procurement legal standards were critically 
reviewed. following the review, and using as 

a basis the ifis’ experience in the region as to 
the current best practice, the most innovative 
procurement standards for modelling the key 
elements in the public procurement process 
were identified and structured around the 
ebrd Core Principles for an efficient Public 
Procurement legal framework. The ebrd Core 
Principles advocates that standards of conduct 
are significant not only for the tendering 
phase of the public procurement process, 
but also for the pre-tendering and post-
tendering phases. once a public procurement 
exercise has been launched, the fundamental 
principles of public procurement - common to 
all international legal instruments - needs to 
be maintained throughout the entire process.

ii. producing a benchmark on the basis of 
international best practice

international best practice for public 
procurement processes has been further 
translated into specific indicators. which have 
contributed to the development of the ebrd 
Core Principles benchmark. in addition to 
securing value for money and unrestricted 
international trade, the Core Principles 
benchmark is based on the assumption that 
the primary role of public procurement law 
is to define the minimum standards that 
apply to public sector procurement and 
contracting.

iii. translating the benchmark into  
questionnaires

The Core Principles benchmark, the leC 
and the sustainability benchmarks were 
further developed to produce detailed 
questionnaires, including questions grouped 
under benchmark indicators and covering 
all three phases of the public procurement 
process. based on the Core Principles benchmark, 
the leC and the sustainability benchmark 
five separate questionnaires were developed, 
namely:

1. a questionnaire reviewing national public 
procurement legislation

2. a questionnaire surveying local contracting 
entities’ procurement practice in the 
government procurement and the utilities 
procurement sectors

3. a questionnaire to assess national public 
procurement review and remedies 
procedures, including case studies on the 
application of the review procedures in 
practice

4. a questionnaire to identify major regulatory 
and implementation problems

5. a questionnaire to assess whether 
local procurement practice in the 
government procurement and the 
utilities procurement sectors employs 
sustainability standards

iv. recalculating the questionnaires into 
an online database

a dedicated online assessment database was 
designed and produced for the assessment. The 
database enabled interviews to be conducted 
online, and the collection of quantitative and 
qualitative data from local contracting entities 
and practitioners. The database also eliminated 
the need to rework the input information and 
streamlined the ratings and scoring of the 
assessment findings.

v. scoring, evaluation and assessment

To simplify comparisons in the assessment each 
research area carried the same scoring potential. 
in addition to simplify scoring, no additional 
weighting between indicators and questions 
raised in each core research area was adopted. 
in order to avoid subjective judgments, open 
questions were kept to a minimum. The 
final assessed scores indicated the degree of 

I. ECONOMIC FACTORS*
•	 acquisition
•	 maintenance
•	 operations
•	 end-of-life management costs 

(including waste disposal) 

II. SOCIAL FACTORS
•	 social justice and equity
•	 safety and security
•	 human rights
•	 employment conditions

III. ENVIRONMENTAL FACTORS
•	 emissions to air, land and water
•	  climate change
•	  biodiversity
•	  natural resource and water use over 

the whole product life cycle

 box 1.6 Sustainability in 
public procurement

 figure 1.2 Key stages of the 
assessment model 

*in line with good financial management, costs of products and services over their entire life cycle (life Cycle Costing).

Establish 
international 
best practice

Produce 
the benchmark 
on the basis of  

the established 
international 
best practice

Translate the benchmark 
into a questionnaire

Recalculate 
questionnaire 
into a numeric 

database

The database 
will form the basis 
for evaluation and 

assessment
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compliance with the assessment benchmarks, 
the Core Principle benchmark, the leC 
benchmark , and the sustainability benchmark. 
These benchmarks are explained in further 
detail in the following three sub subsections.

1. the core principles benchmark

The first part of the assessment focused on 
the quality of laws and practice. a legislative 
questionnaire and a practice questionnaire 
were designed to assess the quality of laws 
and practice, with questions correlated to 
specific Core Principles benchmark indicators. 
each benchmark indicator was covered by 
one section of the questionnaire, which 
comprised numerous closed questions 
designed to assess compliance against 
the Core Principles benchmark. The 
questionnaires were answered by local law 
firms and local contracting entities in the 
semed countries and can be accessed at 
https://ppl.ebrd.com. The assessment results 
were benchmarked against international best 
practice as identified in the Core Principles 
benchmark. This analysis resulted in scoring 
each semed country of operation on the 
quality of their national public procurement 
legislation (extensiveness), and the 
quality of their local procurement practice 
(effectiveness).

2. the Legal efficiency concept 
benchmark

The second part of the assessment analysis 
focused on the efficiency of public 
procurement regulation. The leC benchmark 

- an analytical tool developed by the lTP for 
commercial law assessments - was adapted 
to assess public procurement policies and 
employed to examine the extent to which 
national public procurement legislation and 
its practice recognise the basic legal function 
of public procurement regulation. The 
assessment of public procurement remedies 

regulation was conducted both in terms of 
its basic function and remedies efficiency in 
practice. The first step was to review the public 
procurement remedies ‘law on the books’. 
This review sought to establish the extent 
to which the basic function was provided, 
and the procedures were conducive to the 
five - simplicity, speed, cost, certainty and ‘fit 
to context’ - efficiency indicators. The second 
step was to review the public procurement 
remedies practice. a law firm in each semed 
country of operation answered a questionnaire 
on their country's public procurement 
remedies system. The questionnaire was 
accompanied by two case studies which tested 
how the answers to the questionnaire would 
work in practice.

3. the sustainability benchmark

The third part of the assessment focused on the 
application of the sustainability standards in 
local public procurement practice in the semed 
countries. The mTf developed an analytical 
tool dedicated to assessing the sustainability of 
public procurement practice. a questionnaire 
based on the mTf analytical tool was included in 
the ebrd public procurement sector assessment 
and answered - in addition to the practice 
questionnaire - by the local contracting entities 
representing the semed countries of operation. 
The questionnaire reviewing the sustainability of 
local procurement practice can be accessed at 
https://ppl.ebrd.com.

1.5  Assessment scorinG And 
rAtinG

1.5.1 rAtinG And evALuAtion 
cAteGories: the core principLes 
BenchmArK

each of the eleven key Core Principles 
benchmark indicators has been converted into 

a minimum of ten specific indicators (questions 
in the relevant questionnaire). based on the 
responses to the questionnaire, an average score 
or compliance rate has been calculated for each 
key indicator for every country included in the 
assessment. This scoring has been completed 
based on the assumption that all the key and 
specific indicators have an equal influence on the 
effectiveness of the procurement process. The 
overall compliance rating provides scores from 
very high compliance to very low compliance. 
The metrics for the full range of scores include:

•	 very high compliance: greater than 90 per 
cent of the total benchmark score

•	  high compliance: 76 – 90 per cent 
compliance rate 

•	 medium compliance: 60 – 75 per cent 
compliance rate 

•	 low compliance: 50 – 59 per cent 
compliance rate 

•	 very low compliance: below 50 per cent of 
the total benchmark score

Figure 1.3 presents categories and definitions 
for the Core Principles assessment ratings for the 

review of law on the books and the survey of law 
in practice. 

in the assessment, the public procurement 
laws and practice were assessed against 
each of the key Core Principle benchmark 
indicators. The total average scoring and 
rating was completed for the semed region, 
and across the ebrd region as a whole. To 
allow comparison of the results, more general 
evaluation categories and several ‘law to 
practice’ ratios were adopted.

1.5.2 evALuAtion cAteGories

The 11 key benchmark indicators have been 
further divided into three general evaluation 
categories providing an overall picture of the 
public procurement sector in the ebrd sub-
regions, namely: integrity safeguards, efficiency 
instruments, and institutional and enforcement 
measures. box 1.7 presents the three key 
evaluation categories and their benchmark 
indicators. The key evaluation categories and their 
respective benchmark indicators are discussed 
further in the following three paragraphs.  

The integrity safeguards evaluation category 
includes the integrity indicators, which provide 

LEGISLATION (Law on the books)

above 90%

Very High Compliance
The existing legal framework 
substantially provides for 
recommended features.

76% – 90%

High Compliance
The existing legal framework provides 
for some features which are not 
recommended.

60% – 75%

Medium Compliance
The legal framework provides for 
features which may not be compliant 
with international standards.

50% – 59%

Low Compliance
The legal framework provides for 
features which are not compliant with 
international standards. 

below 50%
Very Low Compliance
The legal framework does not provide 
for any recommended features.

PRACTICE (Law in practice)

above 90%

Very High Compliance
The reported local procurement 
practice is fully aligned with 
international best practice.

76% – 90%

High Compliance
The reported local procurement 
practice includes some practices which 
are not recommended.

60% – 75%

Medium Compliance
The reported local practice includes 
some practices not compliant with 
international standards.

50% – 59%
Low Compliance
The reported local practice is not 
compliant with international standards.

below 50%

Very Low Compliance
The reported local practice does not 
include any practices recommended by 
international standards.

 figure 1.3 Core Principles 
Ratings and Evaluation 
Categories  

Notes: The scores range from 
‘very high compliance to ‘very low 
compliance’. ‘medium compliance’ 
means that (1) laws provide for the 
basic features as recommended by 
international standards, and still 
include regulatory features which may 
not be compliant with international 
standards, (2) practice embraces basic 
good practice, as recommended by 
international standards. still some 
practices may not be compliant with 
international good practice.
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for public procurement anti-corruption 
precautions and procedures, as well as 
mandatory transparency mechanisms and 
accountability requirements. Historically, anti-
corruption safeguards have always been a major 
factor in public procurement policies and should 
still be deemed of the greatest importance 
as a regulatory element for countries where 
corruption is perceived to be a serious problem.

The efficiency instruments evaluation 
category includes all benchmark indicators 
related to the economy and efficiency of 
public procurement. These include all the 
procurement practices and procedures that 
ensure the final outcomes of the procurement 
exercise meets the initial requirements, and 
that the established procurement practices are 
economical and efficient. The incorporation of 
adequate efficiency instruments in procurement 
regulation ensures that value for money is 
achieved. Procurement efficiency is a major 
factor shaping public procurement policies in 
countries which are less affected by public sector 
corruption.

in addition to the enforcement capacities 
of the local public procurement regime the 
institutional and enforcement measures 
evaluation category comprise the benchmark 
indicators related to creating a dependable 
institutional framework (independent regulatory 
authority and remedies body) and procedures 
(public procurement audit and review and 
remedies system).

1.5.3 evALuAtion rAtios

The analysis undertaken on the assessment 
data produced two evaluation ratios: namely, a 
regulatory gap and a performance gap.

regulatory gap

a regulatory gap is a ratio reflecting 
the extensiveness of a national public 
procurement legal framework - law on the 
books - compared with the assessment 
benchmark. The more extensive national 
public procurement regulation in a given 
country compared to the benchmark, the 
smaller the regulatory gap. a regulatory gap 
is the difference between the maximum value 
of the specific benchmark indicator, and the 
assessment scores for the quality of national 
public procurement legislation, including the 
institutional framework. The regulatory gap 
indicates how much room for improvement 
exists in the legislation of the assessed 
country.

performance gap

a performance gap is a ratio reflecting the 
effectiveness of local procurement practice 

- law in practice - as compared with the 
assessment benchmark, as opposed to the 
national public procurement legislation. 
The better the quality of local procurement 
practice in a given country, the smaller the 
implementation gap. However, a performance 
gap differs from an implementation gap. an 
implementation gap illustrates the difference 
between the quality of national legislation, 
and the level of its implementation in 
practice. The performance gap indicates how 
much room for improvement exists in the 
organisation of the contracting entity, and 
the need for procurement capacity building 
from the point of view of international 
procurement best practice, rather than 
from the perspective of the national legal 
framework. 

a performance gap also provides information 
on the relationship between the national legal 
framework and the procurement capacities 
of the specific contracting entities. if a 
performance gap is smaller than a regulatory 
gap this suggests that the contracting entity 
assessed has improved the quality of its 
procurement process by implementing internal 
procurement rules or policies to purposively 
supplement its national legal framework. if 
such a relationship between the regulatory and 
performance gaps is observed, this indicates 
that a national public procurement legislative 
framework is not comprehensive enough 
in terms of international standards, but that 
local procurement practice is well driven by 
the market and therefore compliant with 
international best practice. in the opposite 
case, where a performance gap is bigger 
than a regulatory gap, this indicates that an 
implementation gap has been observed and the 
local market is not strong enough to influence 
procurement practice positively. in such cases 
the national legislative framework should be 
improved in order to enhance the quality of 
local procurement practice.

1.5.4 rAtinG And evALuAtion 
cAteGories: LeGAL eFFiciency scorinG 
And rAtinG

The leC benchmark has been adapted to 
the public procurement basic regulatory 

function and translated into the benchmark. 
The elements of public procurement practice 
- conducting public procurement process and 
remedies procedures - were reviewed against 
the leC benchmark indicators and scored for 
compliance. box 1.8 presents the categories and 
definitions for the  leC scoring and compliance 
rating. 

1.5.5 puBLic procurement 
sustAinABiLity scorinG And rAtinG

in the assessment local contracting entities 
were interviewed whether they apply the 
economic, social, and / or environmental 
indicators informed by the sustainability 
benchmark in their public procurement 
practice. responses were qualified into four 
categories, namely:

1. no sustainability criteria are applied.

2. sustainability criteria are applied to some 
products and services and these products 
and services are purchased e.g. recycled 
paper, energy efficient light bulbs, energy 
efficient iT (energy star), fair-trade 
products etc... sustainability criteria are 
applied to a wide range of products and 
services and these products and services 
are purchased e.g. recycled paper, energy 
efficient light bulbs, energy efficient iT 
(energy star). Tenderers are encouraged 

INTEGRITY SAFEGUARDS
accountability
integrity
Transparency

EFFICIENCY INSTRUMENTS

Competition
economy of the process
efficiency of the contract
Proportionality

INSTITUTIONAL AND ENFORCEMENT MEASURES

enforceability
uniformity
stability
flexibility

 box 1.7 Key Evaluation 
Categories and their 

Benchmark Indicators 
above 91%

Very High Compilance

76-90%

High Compilance

60-75%

Medium Compilance

50-59%

Low Compilance

below 50%

Very Low Compilance

Legal framework provides 
for most of the recom-
mended procurement 
e�ciency instruments.

Legal framework provides for 
some recommended
procurement e�ciency
instruments.

Legal framework does not 
provide for basic recom-
mended procurement 
e�ciency instruments.

Legal framework provides for 
features which may be non 
compliant with the
benchmark.

 box 1.8 Legal Efficiency 
Concept scoring and 
compliance rating 

Notes: medium or satisfactory 
Compliance means that public 
procurement laws provide for basic 
procurement efficiency instruments.
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to offer more sustainable products and 
services than originally specified.

3. sustainability criteria are applied to a 
wide range of products and services and 
these products and services are purchased. 
Tenderers are encouraged to offer more 
sustainable and innovative solutions and 
these are often purchased. all products 
and services purchased are assessed for 
sustainability impact and priorities identified.

4. sustainability criteria are applied to all 
priority products and services purchased. 
where there are gaps in the market, 
incentives exist for tenderers to provide 
new products/services.

box 1.9 presents the categories and scoring for 
the public procurement sustainability scoring 
and rating. 

1.6  interviews And dAtA 
coLLection

1.6.1 dAtA sources And dAtA 
AvAiLABiLity

The assessment information and quantitative 
and qualitative data were collected using 
different methods. The research focused on four 
core areas, namely: 

•	 national public procurement legal and 
regulatory frameworks

•	 local procurement practice

•	 national public procurement review and 
remedies

•	 sustainability of public procurements

in addition to primary data secured through 
interviews and case studies provided by local 
practitioners, contracting entities and local legal 
advisers, the research also sought to secure 
secondary data available electronically through 
desk based research.

moreover, the research team sought to obtain 
feedback from interviews with a minimum of 
two local contracting entities from a public or 
municipal authority (government procurement), 
from a utilities sector (power & energy, water 
or transport) provider, or a local procurement 
practitioner or lawyer.

1.6.2 onLine Assessment tooLs

To collect, process and analyse the data the 
lTT designed a dedicated online assessment 
database. The database includes assessment 
questionnaires, a module for online interviews 
with local stakeholders, and a reporting and 
online publishing section. Contracting entities, 
local legal advisers and other respondents 
were provided with unique logins and access 
codes which enabled online but confidential 
interviews to take place through the ebrd 
assessment website. The assessment website 
was designed to facilitate the assessment of 
public procurement laws and practice and 

employed a user-friendly interface, access to 
procurement glossaries in english and russian, 
a manual for respondents, and a dedicated 
help desk to support respondents with queries. 
after finalising the interview, the completed 
questionnaires were saved, reviewed for 
completeness, scored automatically - where 
possible - and evaluated by the research team.

1.7  expLAnAtion oF the 
Assessment resuLts

1.7.1 country proFiLes

This report (chapter 2) presents a profile for 
each country assessed in the semed region. 
each of the 4 country profiles summarises the 
assessment findings on the status of the public 
procurement sector in two discrete sections. 
firstly, the country profile presents an analysis 
of national public procurement laws. secondly, 
the profile presents the results from the survey 
of local procurement practice. in addition, 
each country profile also offers insight into 
the national legal and regulatory regime, and 
highlights factors that have served regulatory 
development. moreover, the profiles 

summarize the current position of each 
country and provides a flavour of the trends 
for each country moving forward. finally, the 
profiles present and analyse the strengths, 
weaknesses, opportunities, and regulatory 
risks of the current public procurement 
regulations and public procurement practice. 
The individual country profiles developed 
from the semed assessment are available 
online and can be accessed at https://ppl.ebrd.
com.

1.7.2 spider GrAphs

a spider graph presents the main results of 
the assessment in accordance with the Core 
Principles key indicators. each spider graph 
provides a summary of the assessment results 
for a particular country or sub-region. for the 
semed project spider graphs present the results 
of the assessment of the public procurement 
legislation (law on the books) and public 
procurement practice (law in practice). for 
example, figure 1.4 presents the quality of the 
egyptian public procurement legal framework. 
The extreme outer rim of the spider graph 
represents full compliance with international 
best practice, with each spoke on the graph 
representing one of the 11 Core Principles key 

above 90%

Very High Compilance

76-90%

High Compilance

60-75%

Medium Compilance

50-59%

Low Compilance

below 50%

Very Low Compilance

 box 1.9 Public Procurement 
Sustainability Scoring and 

Rating

Accountability
Integrity

Transparency

Competition

Economy

EfficiencyProportionality

Uniformity

Stability

Flexibility

Enforceability
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 figure 1.4  The quality of the public procurement 
legal framework - Egypt 

Note: The chart presents the scores for the quality of the 
public procurement legal framework for each Core Principles 
benchmark indicator. The scores have been calculated on the 
basis of a legislation questionnaire, based on the ebrd Core 
Principles for an efficient Public Procurement framework and 
answered by local legal advisers. Total scores are presented as 
a percentage with 100 per cent representing the optimal score 
for each Core Principles benchmark indicator.

 
Source: 2012 semed Public Procurement assessment
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indicators. for each Core Principle key indicator 
the diagram presents the scores as a percentage 
of the maximum achievable. The scores begin 
at 0 at the centre of the graph and reach 100 on 
the outside of the graph. analysing the graph 
as a whole, the wider the web the healthier the 
assessment score.

1.7.3 pie chArts

Pie charts are used to illustrate the regulatory 
gap in the scope of the quality of the 
public procurement legal framework, or the 
performance gap with regard to quality of the 
public procurement practice. each country 
profile includes two types of pie charts.

The first type of pie chart illustrates how the 
integrity safeguards, efficiency instruments, and 
enforcement measures are incorporated within 
national public procurement policies. This type 
of pie chart presents the scores for the quality 
of public procurement legislation in these 
assessed categories, and the regulatory gap 
identified from the results of the assessment. 
for example, figure 1.5 presents an example of 
this type of pie chart and presents moroccan 

public procurement policies in legislation. The 
second type of pie chart illustrates how the 
integrity safeguards, efficiency instruments, and 
enforcement measures are implemented in 
practice. This type of pie chart presents scores 
for the quality of public procurement practice in 
the assessed categories, and the performance 
gap identified from the results of the assessment. 
for example, figure 1.6 presents Tunisian public 
procurement policies in practice. each of the 
two types of pie chart illustrate  the percentage 
of the maximum possible score achieved by 
the relevant country, and the size of the public 
procurement regulatory gap or performance gap.

1.7.4 BAr GrAphs

bar graphs (histograms) present the total 
score assigned to each country, and provides 
an immediate comparison between a given 
group of countries or sub-regions. for example, 
figure 1.7 presents the results for the quality 
(extensiveness) of national procurement laws in 
the entire ebrd region and semed countries of 
operation.

Throughout the report bar graphs are used to 
illustrate the score for quality - extensiveness 
and effectiveness - of national public 
procurement laws and practice. These ratios 
are calculated on the basis of the completed 
assessment questionnaires. in addition, bar 
graphs show the scores for public procurement 
remedies legislation for each country in the 
erbd region. The scores in figure 1.7 are 
calculated on the basis of a checklist and two 
case studies answered by local legal advisers. 

This chapter served as an introduction to the 
report and in addition to contextualising the 
research project sought to broadly explain and 
discuss the various elements that comprise the 
research methodology for this assessment. 

The next chapter presents the profiles for the 
4 countries which comprise the ebrd semed 
region of operation.

57%

43%

71%
29%

70%

30%
57%

43%

71%
29%

70%

30%
Integrity Safeguards

Regulatory Gap in adopting
transparency safeguards

Efficiency Instruments

Regulatory Gap in adopting
efficiency instruments

Institutional and Enforcement
Capacity

Regulatory Gap in adopting
appropriate institutional and
enforcement framework

67%

33%

80%

20%

63%

37%
67%

33%

80%

20%

63%

37%

Integrity Safeguards

Performance Gap - results for
implementing transparency
safeguards in practice

Efficiency Instruments

Performance Gap - results for
implementing efficiency instruments
in practice

Institutional and Enforcement
Capacity

Performance Gap - results for
implementing institutional and
enforcement framework in practice

Integrity Safeguards

Performance Gap - results for
implementing transparency
safeguards in practice

Efficiency Instruments

Performance Gap - results for
implementing efficiency instruments
in practice

Institutional and Enforcement
Capacity

Performance Gap - results for
implementing institutional and
enforcement framework in practice

 figure 1.5 Public 
procurement policies: 
integrity safeguards, efficiency 
instruments and institutional 
and enforcement measures in 
legislation - Morocco 

Note: The chart presents the 
results of the assessment of 
public procurement policies on 
the books in three fundamental 
evaluation categories (transparency 
safeguards, efficiency instruments, 
and institutional and enforcement 
measures). The scores have been 
calculated on the basis of a legislation 
questionnaire, based on the ebrd 
Core Principles for an efficient 
Public Procurement framework and 
answered by local legal advisers. Total 
scores are presented as a percentage 
with 100 per cent (one third of the 
pie chart) representing the optimal 
score for each evaluation category. 
a regulatory gap, the difference 
between the assessment results and 
the benchmark, is marked in light 
orange, light blue and light green 
respectively.

Source: 2012 semed Public 
Procurement assessment

 figure 1.6 Public 
procurement policies: 
integrity safeguards, efficiency 
instruments and institutional 
and enforcement measures in 
practice - Tunisia .

Note: The chart presents the scores 
of the survey of public procurement 
policies in practice in three fundamental 
evaluation categories (transparency 
safeguards, efficiency instruments, 
and institutional and enforcement 
measures). The scores have been 
calculated on the basis of a practice 
questionnaire, based on the ebrd 
Core Principles for an efficient Public 
Procurement framework and answered 
by local contracting entities. Total scores 
are presented as a percentage with 100 
per cent (one third of the pie chart) 
representing the optimal score for each 
evaluation category. a performance 
gap, the difference between the results 
of the survey of local practice and the 
benchmark, is marked in light orange, 
light blue and light green respectively.

Source: 2012 semed Public 
Procurement assessment

0

20

40

60

80

100

 figure 1.7 The quality (extensiveness) of national procurement laws in the entire EBRD region and SEMED countries of operation  

Notes: The figure presents the summary results for the quality of national public procurement laws and the quality of local procurement practice in the entire ebrd region and semed 
countries. The scores for the quality of laws have been calculated on the basis of a legislation questionnaire developed from the Core Principles benchmark. The scores for the quality of the 
local procurement practice have been calculated on the basis of a practice questionnaire, a public procurement review checklist , and two review and remedies procedures case studies 
answered by local contracting entities and local legal advisors. The scores are presented as a percentage, with 100 per cent representing the highest scores available for the quality of laws 
and practice. for the assessment of the quality of local procurement practice no data was obtained from azerbaijan, Kazakhstan, mongolia and Turkmenistan.

Source: ebrd Public Procurement assessment 2010 & semed Public Procurement sector assessment 2012.
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Chapter 2. COUNTRY PROFILES

2.1 OVERVIEW

In addition to providing a general background to the public procurement sector assessments, 
the previous chapter sought to contextualise the research project and describe the 
methodology used to review the extensiveness of the national public procurement legal 
framework, and survey the effectiveness of local procurement in the 4 SEMED countries of 
operation. Using the previous chapter as a foundation, this chapter illustrates the outcomes 
of the research and presents profiles for the 4 countries that comprise the EBRD SEMED 
countries of operation. 

Each profile summarises the assessment findings on the status of the public procurement 
sector in three discrete sections. Firstly, the country profile presents an analysis of national 
public procurement laws. Secondly, the profile presents the results from the survey of local 
procurement practice. In addition, each country profile also offers insight into the national 
legal and regulatory regime, and highlights factors that have served regulatory development. 
Moreover, the profiles summarize the current position of each country and provides a 
flavour of the trends in public procurement laws and practice for each country moving 
forward. Finally, the profiles present and analyse the strengths, weaknesses, opportunities, 
and regulatory risks of the current public procurement regulations and public procurement 
practice.

The chapter commences with presentation of the Egyptian country profile, and is followed by 
presentation of the profiles for Jordan, Morocco and Tunisia. 

2. COUNTRY PROFILES

Egypt
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benefiting from good monitoring procedures, 
the PPL does not provide sufficient enforcement 
instruments to protect private sector suppliers.

Institutional framework

The review highlighted that in Egypt there is no 
single independent authority with regulatory 
powers responsible for developing procurement 
policies. In addition there is also no independent 
dedicated remedies body to handle complaints 
related to public procurement and monitor 
compliance of contracting entities. The 
review indicated that the Egyptian public 
procurement institutional framework is complex, 
with a number of authorities (government 
departments) involved in delivering public 
procurement functions. These include:

•	 Ministry of Finance 
The Ministry of Finance (MoF) is responsible 
for policy making, issuing decrees and 
determining public procurement policy. The 
MoF is the ultimate authority responsible for 
national procurement planning and ensures 
that government and contracting entities 
achieve value for money.

•	 Public Services Authority 
The Public Services Authority (PSA) is a 
central government agency responsible for 
several aspects of public procurement. These 
include: planning, regulating and monitoring 
public contracts; reporting on technical, 
financial and regulatory governmental 
expenditures; and, issuing guidelines to 
contracting entities. Guidelines issued by the 
PSA play a significant role in harmonising 
public procurement practice1. The PSA 
reports to the MoF.

•	 Public Contracting Office 
The Public Contracting Office (PCO) is a 

1 Presidential Decree No. 2126 of1971

department within the MoF. Although 
the PCO does not possess any regulatory 
powers, it is responsible for handling 
complaints from suppliers. Procedurally, 
the PCO does not make a decision on a 
complaint, but reviews complaints and 
provides recommendations on how the 
complaint should be treated. The final 
decision with respect to each complaint 
is taken by the supervising Competent 
Authority (CA). The CA is an administrative 
authority, with contracting entities 
reporting to the relevant supervising CA 
regarding complaints.

•	 Central Auditing Authority 
The Central Auditing Authority (CAA) is 
the independent authority responsible 
for reviewing the accounts of each public 
entity. The CAA takes its instructions directly 
from the President's Office. While the scope 
of the CAA is not primarily to monitor PPL 
compliance, the authority undertakes this 
function as part of its general audit review2.

In the legislative review the Egyptian public 
procurement institutional framework 

- 'law on the books' - scored from low to 
medium compliance assessed against 
respective international standards. Chart 
2 presents the results for the quality of 
the public procurement institutional and 
enforcement framework. The results were 
benchmarked against the EBRD Core 
Principles for institutional and enforcement 
measures: uniformity, stability, flexibility and 
enforceability. Although the review revealed 
that the institutional framework is rather 
uniform and predictable, it also highlighted 
that the framework is hierarchical and 
inflexible, based on old governing principles 
and not business-friendly. The review revealed 
regulatory gaps in the uniformity indicators 
(27.5 per cent), in the the stability indicators (45 

2 Art 11/3, Law No. 144 of1988

2.2 EGYPT 

2.2.1 PUBLIC PROCUREMENT 
LEGISLATION REVIEW SUMMARY

Legislative framework

Public procurement in Egypt is regulated 
by Tender Law No. 89 adopted in 1998 (the 
PPL), and its executive regulations (secondary 
laws) issued pursuant to the decision of the 
Minister of Finance, no. 7 1368 adopted in 1998. 
Since 2008 the PPL has been subject to two 
amendments which have had no significant 
impact on the regulations. The most recent 
amendment, decree no. 33/2010 by the Prime 
Minister, introduced electronic means for tender 
notification and established a government 
website where contracting entities should 
publish contract notices in addition to traditional 
means (a public tender board or newspaper) of 
publication.

In the legislative review of national legislation 
the PPL on average scored medium compliance. 
The scores have been calculated on the basis 
of a questionnaire, based on the EBRD Core 
Principles for an Efficient Public Procurement 
Framework and answered by local legal advisers. 
Chart 1 presents the scores for the quality of the 

public procurement legal framework for each 
Core Principles indicator.

The review highlighted that Egyptian PPL is 
based on the principles of fair competition 
and non-discrimination. However, the review 
revealed that the PPL does allow for domestic 
preferences, with a price preference of up 
to 15 per cent for Egyptian tenderers or 
tenders offering domestic goods and services 
permitted. Moreover, the PPL is stable and local 
stakeholders are provided with sufficient time to 
learn the skills necessary to prepare tenders and 
compete for public contracts.

Egyptian PPL scored above 70 per cent (medium 
compliance) in the accountability, integrity and 
transparency indicators. At present, Egyptian PPL 
does not provide mandatory standard tender 
documentation or public contracts standard 
terms and conditions. However, guidelines 
are issued by the central government which 
enhanced the score (72 per cent) achieved or 
the uniformity indicator. However, significantly 
lower standards were observed in incorporation 
of efficiency instruments, with the economy 
and proportionality indicators scoring low 
compliance. The review also identified that the 
PPL was formal, inflexible and bureaucratic, 
which resulted in a very low score achieved for 
the flexibility indicators. However, although 
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with 100 per cent representing the optimal score for each Core Principles 
benchmark indicator.
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committed, personally or through a third party, 
fraud or manipulative practices in obtaining the 
contract; or the contractor has been declared 
bankrupt. In addition, the contractor can be 
excluded if the contract performance guarantee 
is not paid within 10 days of being informed of 
the contract award.

The PSA maintains a register ('black list') of 
contractors who are excluded from competing 
for public contracts due to non-performance 
in public contract delivery. The PPL includes 
regulations governing qualification criteria, with 
tenderers requested to demonstrate several 
attributes including: professional activity, 
technical capacity, economic and financial 
standing, and professional qualifications. 
Secondary laws stipulate that the information 
requested by the contracting entity in the tender 
documents to be 'descriptive of the technical 
specifications of the required supplies and 
financial capability of the tenderer'. Therefore all 
contractors will be required to prove compliance 
with the qualification criteria set out in the 
contract notice.

Procurement methods and procedures 
as prescribed by law

Egyptian PPL provides for various public 
procurement methods. These include:

•	 Open tender

•	 Open negotiation

•	 Restricted tender

•	 Local tender

•	 Restricted negotiation

•	 Direct agreement

Open tender and open negotiations are the 
default procurement methods. The selection 
between these methods is discretionary, 

with no link to the value, scope or type of 
contract prescribed. Moreover, no justification 
is necessary with regard to the method 
chosen. In exceptional circumstances the 
contracting entity may apply any of the 
other four methods. However, in such cases 
prior approval of the supervising CA will be 
required5.

Egyptian PPL authorises direct contracting 
between public sector contracting entities. 
Contracting entities can enter into contracts 
with other contracting entities through 
direct agreement without following the 
established procurement procedures. In 
addition, contracting entities may represent 
other contracting entities in carrying out 
procurement procedures6. However, to enter 
into a contract through direct agreement, a 
contracting entity must obtain the approval of 
the supervising CA. For example:

•	 The head of a contracting entity can approve 
entering into contracts to purchase goods/ 
services through direct agreement with a 
value up to EUR 50, 000, and entering into 
contracts of works through direct agreement 
with a value up to EUR 100, 000.

•	 The relevant minister or governor can 
approve entering into contracts through 
direct agreement to purchase goods / 
services with a value up to EUR 100, 000, 
and entering into contracts of works 
through direct agreement with a value up 
to EUR 300, 000.

•	 In cases of extreme urgency, the prime 
minister can approve entering into contracts 
through direct agreement to purchase 
goods/services and contracts of works with 
a value that exceeds EUR 300, 000.

5 Art. 8 of the PPL

6 Art. 31 of the PPL

per cent), in the flexibility indicators (62.5 per 
cent), and in the enforceability indicator (42.5 
per cent). 

Scope of regulation

The review revealed that Egyptian PPL is not 
comprehensive. The PPL regulates central and 
local government procurement, but does not 
cover procurements by state-owned or state 
controlled companies. In addition, the PPL does 
not specifically regulate concession contracts 
which a reawarded through a specific PPL 
procedure. However, there are exceptions for 
oil and gas concessions which are procured 
and awarded according to project specific laws3. 
Since 2010, Public Private Partnerships (PPP) 
projects are regulated by PPP Law No. 67 of 
2010.

Although the PPL provides a decentralised 
public procurement function, contracting 
entities are monitored and managed in their 
procurement decision by central government 
agencies. Currently monitoring is undertaken 
operationally and not governed by procedures, 
with central government agencies appointing 
representatives on tender evaluation 
committees. Notwithstanding the relationship 
between the agencies representing central 
government and its contracting authorities, 
curently there is no central purchasing body 

3 For example, Law No. 155 of 1963 as amended by Law 
No. 172 of 2005 with regards to the concession agreement 
between the Egyptian General Petroleum Corporation and IPR 
Transoil Corporation in the Yidma/Alamein area.

and no method of aggregating demand in 
procurement planning.

Egyptian PPL regulates the three phases of the 
public procurement process: pre-tendering, 
tendering, and post-tendering. However, the 
PPL does not regulate the post-tendering phase 
as robustly as the pre-tendering and tendering 
phases. For example, the PPL incorporates 
only minimal standards with regard to 
monitoring, contract management, payments, 
and completion dates. In the case of under 
performance or late completion by a contractor, 
the contracting entity can impose penalties, 
seek damages, and/or terminate or perform 
the contract at the expense of the contractor. 
Although the PPL requires the public entity 
to monitor the conformity of the materials 
supplied by the contractor with the published 
technical specifications4, the review highlighted 
that there is no independent authority that 
fulfils this function.

Eligibility rules

Egyptian PPL does not establish firm eligibility 
rules for participation in a public procurement 
exercise. However, primary eligibility criteria 
for contractors wishing to participate in public 
tender (clean criminal record, lack of bankruptcy, 
positive professional conduct) can be deduced 
from provisions setting out grounds for exclusion 
and termination of public procurement contracts. 
These eligibility rules include: noncompliance 
with technical specifications; the contractor 

4 Article 82 of the Law

72.5%

27.5%

55%

45%37.5%

62.5%

57.5%

42.5% 72.5%

27.5%

55%

45%37.5%

62.5%

57.5%

42.5%
Uniformity
Regulatory Gap in Uniformity
Indicators
Stability
Regulatory Gap in Stability
Indicators
Flexibility
Regulatory Gap in Flexibility
Indicators
Enforceability
Regulatory Gap in Enforceability
Indicators

 Chart 2: Egypt - Quality 
of public procurement 
institutional and enforcement 
framework

Note: The chart presents the 
scores for the quality of the public 
procurement institutional and 
enforcement framework. The scores 
have been calculated on the basis of 
a legislation questionnaire based on 
the EBRD Core Principles benchmark 
for an Efficient Public Procurement 
Framework and answered by local 
legal advisers. Total scores are 
presented as a percentage with 100 
per cent (one quarter of the pie chart) 
representing the optimal score for 
each of the four institutional and 
enforcement measures. A regulatory 
gap, the difference between 
the assessment results and the 
benchmark, is marked in light blue, 
light orange, light purple and light 
green respectively.

Source: 2012 SEMED Public 
Procurement Assessment
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permitted to recommend the cancellation of 
the tender process. However, this can only be 
undertaken if there are no responsive technical 
proposals identified in the technical evaluation, 
or if all submitted tenders exceed the estimated 
value of the contract9.

Post-tendering: The procurement plan and 
contract schedule provide a basis for the 
management of public contracts. For public 
contracts that require more than 6 months 
to complete, the contracting entity should 
review, and if necessary, amend the contract 
every three months to reflect any increase 
or decrease in prices through the contracts 
inflation / deflation clause. In all cases the 
contracting entity has the right to unilaterally 
change the value of the contract at any time 
by up to 25 per cent without reimbursing the 
contractor. Egyptian PPL requires the public 
entity to monitor the conformity of the goods 
and services supplied. The contracting entity 
inspecting committee checks the goods 
supplied to confirm compliance with the 
contract specification. Unfortunatley, the results 
of the review were inconclusive concerning 
whether the contract specification is required to 
reflect the original tender proposal suggesting a 
gap in the contract management framework.

In construction contracts, the PPL requires 
the architect / engineer acting on behalf 
of the contracting entity to measure the 
materials used by contractors during delivery 
of the contract. If any subsequent additional 
order includes items which were priced 

9 Art. 15 of the PPL

in the contract, the price contained in the 
contract will apply if the amount or volume 
of the varied works is not more than 25 per 
cent of the relevant items. If agreed with the 
contractor, the public entity may, in case 
of necessity, issue additional orders which 
exceed 25 per cent of the amount or volume 
of the relevant item in the contract. In all 
cases, the supervising CA must approve any 
amendment or extension to the contract. The 
amendment must be negotiated and signed 
during the duration of the original contract 
and its results cannot lead to altering the 
tender results. However, contracting entities 
are not allowed to propose amendments 
which would result in the selection of 
another contractor in the original bidding 
process.

Chart 3 presents the scores for efficiency of 
regulation of the public procurement process 
benchmarked against the key Legal Efficiency 
Concept Benchmark indicators. The chart 
shows that fit-to-context and certainty scored 
high compliance, while simplicity and speed 
scored medium compliance. Cost achieved a 
very low compliance which is the result of the 
tender documents not being free of charge.

National review and remedies 
mechanisms for complaints related to 
public procurement

Egyptian PPL does not provide for a dedicated 
review and remedies mechanisms ensuring 
procedural fairness or judicial review. The 
review discovered that public procurement 
complaints are reviewed by administrative 
means. Complaints may be lodged in the case 
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 Chart 3: Egypt - Efficiency of regulation of the public 

procurement process (average scores for key LEC indicators)

Note: The chart presents the average scores for the key Legal Efficiency 
Concept benchmark indicators for efficiency of regulation of the public 
procurement process. The scores have been calculated on the basis of a 
legislation questionnaire based on the EBRD Core Principles for an Efficient 
Public Procurement Framework and answered by local legal advisers. Total 
scores are presented as a percentage with 100 per cent representing the 
optimal score for each Legal Efficiency Concept benchmark indicator.

Source: 2012 SEMED Public Procurement Assessment
When entering into a contract through direct 
agreement, a tender bond is not required. 
However, a contract performance guarantee 
must be submitted by the public sector 
contractor.

Public procurement  
process regulation

Egyptian PPL makes endeavours to regulate the 
three phases of the public procurement process.

Pre-tendering: Egyptian PPL has been founded 
on the principles of fair competition and equal 
opportunity. Public tenders are prepared by 
contracting entities under the guidance of the 
supervising CA. Before launching a procurement 
process the PPL requires the contracting entity 
to submit a procurement plan to the supervising 
CA. The plan will specify the timescale and 
deadlines for the procurement exercise and the 
contract completion date. In addition, the PPL 
requires that tender documentation should be 
made available to the public with a minimum 
of 10 days to the submission deadline. This 
submission period can be shortened to 5 days if 
the contracting entity obtains approval from the 
supervising CA.

Tendering: Egyptian PPL prescribes in detail 
the procurement procedures for the tendering 
phase. Each contracting entity is required to 
select an appropriate procurement method 
and prepare the procurement procedure. 
Depending on the procurement method, a 
public notice is required or contractors are 
invited to participate. However, it is unclear 
from the review if publication of the notification 
on the government's online publication 
website is mandatory. In addition to the 
mandatory general eligibility check, the public 
procurement procedure can specify additional 
eligibility requirements. However, the review 
revealed that no prequalification procedures for 
contractors are in place. Moreover, in addition 
each contracting entity is obliged to describe 
the scope and terms of the procurement. 

Furthermore, the tender documents are not 
free of charge as a capped fee - the actual 
cost of preparing the tender documents plus 
10 per cent7 - is payable to obtain the tender 
documentation from the contracting entity.

Tenders are required to be submitted by the 
submission deadline and opened the same 
day. Egyptian PPL sets out procurement 
procedures in which a technical evaluation 
of the bid is separated from the financial 
evaluation. Tenderers must submit their bids in 
two separate sealed envelopes: one envelope 
for the technical proposal, and one envelope 
for the financial proposal. In general, tenders 
are valid for a period of no more than three 
months, and the PPL requires the public entity 
to finalise the procurement process within 
this period. However, in the case of Egyptian 
PPL there are exceptions. Firstly, in cases of 
'necessity' the PPL allows the public entity to set 
a period longer than 3 months. Unhelpfully, the 
PPL does not define what constitutes a 'case of 
necessity'. Secondly, in cases where the process 
will take longer than 3 months the PPL allows 
the contracting entity to request the tenderers 
to extend the validity of their offers8. In such 
cases, tenderers have the option to with draw 
their offers.

Tenders are evaluated by tender evaluation 
committees [technical committee and 
financial committee] and awarded based on 
the tender evaluation criteria. Tenderers who 
fail in the technical evaluation are excluded 
from the financial evaluation. Decisions by 
the supervising CA to reject or approve the 
technical proposals must be published on a 
public board for a minimum of one week prior 
to the date that the financial proposals will be 
opened. This allows unsuccessful tenderers 
an opportunity to challenge the technical 
evaluation decision. Evaluation committees are 

7 Art 7 of the executive regulations

8 Art. 14 of the PPL
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Strengths
The review highlighted several strengths 
regarding the legislative framework. For 
example, the review revealed that Egyptian 
PPL promotes fair competition and achieves 
simplicity by striking a reasonable balance 
between a user-friendly approach and the 
sophistication required by legal advisors and 
businesses. In addition the PPL promotes 
proportionality ensuring the formality of 
procedures reflects the scope and size of the 
contract. Moreover, efficiency of the process is 
promoted through adaption of institutions to 
fit the local environment.

Weaknesses
The review unearthed several weaknesses 
regarding the legislative framework. For 
example, there are issues with regard to 
transparency, integrity and certainty of the 
public procurement process. In addition, the 
lack of a dedicated review and remedies 
mechanism places doubt on whether 
certainty can be achieved in enforcement of 
public procurement law. Moreover, the current 
procurement procedures do not reflect the 
scope and size of the contract and as a result 
of the current levels of bureaucracy reduce 
proportionality, simplicity and speed, and 
increase participation costs. 

Opportunities
The review highlighted several opportunities 
for reform. For example, the PPL should 
encourage the use of e-Procurement to 
increase levels of transparency and speed 
and reduce the costs of undertaking the 
procurement process. In addition the PPL 
should develop a dedicated review and 
remedies mechanism accompanied by 
independent national regulatory agencies to 
achieve enforceability and certainty.

Risks
Throughout the review several regulatory 
risks were identified. For example, there is 
currently a lack of transparency and integrity 
regarding the public procurement processes 
combined with an ineffective monitoring 
and review mechanism. In addition, the lack 
of a code of ethics for public procurement 
officers highlights risks regarding integrity, 
transparency and certainty.

Chart 6 presents the results of the assessment 
of public procurement policies on the books. 
The assessment scores highlight significant 
regulatory gaps in all three fundamental 
evaluation categories. For example, integrity 
safeguards (31 per cent), efficiency instruments 
(42 per cent), and institutional and enforcement 
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 Chart 5: Egypt - Quality of 
national legal framework as 
compared to countries in the 
EBRD region

Note: The chart presents the scores 
for the quality of the national legal 
framework (law on the books) 
as compared to countries in the 
EBRD region. The scores have been 
calculated on the basis of a legislation 
questionnaire, based on the EBRD 
Core Principles for an Efficient 
Public Procurement Framework and 
answered by local legal advisers. Total 
scores are presented as a percentage 
with 100 per cent representing the 
highest performance in the Legal 
Efficiency Concept benchmark 
indicators.

Source: EBRD Public Procurement 
Assessment 2010 & SEMED Public 
Procurement Assessment 2012.

of a contracting entity breaching the PPL, and 
thus infringing the tenderer’s rights. Complaints 
are submitted to the PCO which reviews the 
complaint(s) and provides a recommendation on 
how the complaint(s) should be treated within 7 
days. However, the PCO does not decide on the 
complaint. The final review decision is taken by 
the supervising CA. During the review procedure 
complainants are not heard, and complainants 
cannot request to examine the procurement 
records. Egyptian PPL does not specify any 
review fees to be paid by the complainants.

Chart 4 presents the results for the quality 
of public procurement review and remedies 
legislation as compared to countries in the 
EBRD region. The Egyptian laws have been 
benchmarked against key requirements of 
the Core Principles for enforceability of public 
procurement laws, based on international 
standards for public procurement review of 
the UNCITRAL and the WTO GPA. Egyptian PPL 
scored low compliance (58 per cent) for the 
quality of its public procurement review and 
remedies legislation. This places Egypt in the 
lowest quartile compared to other countries 
in the EBRD region 2 percentage points above 
Jordan, level with Azerbaijan and a full 30 
percentage points behind the top scoring 
country Hungary. This low score can be partly 
attributed to the fact that Egyptian PPL does not 
provide for a dedicated independent review and 
remedies mechanism.

Given that the review process in Egypt is fully 
administrative and not judicial, tenderers 
unsatisfied with the administrative review 
decision can refer their complaint to the 
Administrative Court (AC). The AC decides 
on the appeal following the standard 
administrative procedure, with no standstill 

period applying. Based on the general rules 
of administrative law tenderers may appeal a 
review decision to the AC, challenge a contract 
award decision, request the court to suspend 
a contract award decision, or prove that loss 
has been sustained from a breach by the 
selected tenderer (i.e. fraud or corruption) or by 
the public entity (i.e. infringement of the PPL 
rules). In addition, the tenderer can also claim 
compensation. In Egypt there are no capped 
fees for procurement procedures, and although 
the costs of judicial procedures and legal fees 
vary from case to case they are considered to be 
reasonable. However, courts in Egypt are slow, 
with the judicial process lengthy. This results 
in the final decision on a complaint normally 
being obtained well after the contract has been 
awarded. If a complaint has been submitted 
after the public contract has been awarded 
to a specific supplier, the dispute between 
this supplier and the contracting entity is also 
decided by the AC not the Commercial Court.

Assessment overview

Chart 5 presents the results for the quality 
of the national legal framework as compared 
to countries in the EBRD region. The chart 
illustrates that Egyptian PPL achieved medium 
compliance (60 per cent) for the quality of its 
public procurement legal framework. This places 
Egypt in the lowest quartile compared to other 
countries in the EBRD region 2 percentage point 
above Jordan and a full 31 percentage points 
below the top placed country Hungary.

In addition, the review highlighted several 
strengths, weaknesses, opportunities and 
regulatory risks regarding Egyptian PPL. These 
include:
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 Chart 4: Egypt - Quality of 
public procurement review 
and remedies legislation as 
compared to countries in the 
EBRD region

Note: The chart presents the 
scores for the quality of public 
procurement review and remedies 
legislation as compared to countries 
in the EBRD region. The laws have 
been benchmarked against key 
requirements of the EBRD Core 
Principles for enforceability of public 
procurement laws. The scores have 
been calculated on the basis of a 
checklist on remedies procedures and 
answered by local legal advisors. Total 
scores are presented as a percentage 
with 100 per cent representing the 
highest performance in the Legal 
Efficiency Concept benchmark 
indicators.

Source: EBRD Public Procurement 
Assessment 2010 & SEMED Public 
Procurement Assessment 2012. 



48 49

Chapter 2. COUNTRY PROFILES 2.2 EGYPT 

assessment was inconclusive as to the reason 
why recent regulations and guidelines were 
not available. The survey highlighted that the 
latest review decisions and guidelines on the 
MoF website were dated 2008. Practitioners 
also reported that there is no policy in 
relation to providing regular professional 
training for procurement officers and 
technical specialists.

Chart 7 presents the scores for the quality of 
local public procurement practice for state and 
utilities procurement. On average, Egyptian 
contracting entities achieved a compliance rate 
of 72 per cent for the Core Principles Benchmark 
indicators. In the survey, local procurement 
practice scored high compliance (83 per cent) 
for the accountability indicator. A medium 
compliance was achieved for the transparency, 
efficiency, proportionality, uniformity, and 
flexibility indicators. A low compliance score 
was achieved for the competition, integrity and 
efficiency indicators.

Institutional framework in practice

Chart 8 presents the scores for the public 
procurement institutional and enforcement 
framework in practice for the uniformity, stability, 
flexibility and enforceability indicators. A low 
compliance highlighted that regardless of the 

supervision of central government, compliance 
with PPL rules is in practice poor. The assessment 
scores revealed performance gaps in the 
uniformity indicators (31 per cent), the stability 
indicators (40 per cent), the flexibility indicators 
(30 per cent), and the enforceability indicators 
(51 per cent). These performance gaps are 
because contracting entities lack procurement 
capacity and apply rules or guidelines which are 
no longer in force. In addition, there is no clarity 
as to which public procurement authorities are 
responsible for ensuring uniform standards, 
developing good practices, and training 
procurement staff for public sector procurement.

Scope of regulation in practice

The survey of local practice confirmed 
that Egyptian PPL covers only government 
procurement. Interviewees revealed that 
contracting entities in the utilities sector apply 
their own individual procurement procedures. 
Although these procedures are modelled on 
the PPL, they are adapted to fit the specificity 
of the commercial needs of the sector. With no 
mandatory application by law, it is often the 
case that the PPL is followed by state-owned 
companies voluntarily. In addition, the survey 
highlighted that the internal procurement 
procedures of state-owned companies are 
substantially the same as the PPL's policies 
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 Chart 8: Egypt - Public 
procurement institutional and 
enforcement framework in 
practice

Note: The chart presents the 
scores for the public procurement 
institutional and enforcement 
framework in practice. The scores 
have been calculated on the basis of a 
practice questionnaire, based on the 
EBRD Core Principles for an Efficient 
Public Procurement Framework 
and answered by local contracting 
entities. Total scores are presented as 
a percentage with 100 per cent (one 
quarter of the pie chart) representing 
the optimal score for each of the 
four institutional and enforcement 
measures. A performance gap, the 
difference between the results of 
the survey of local practice and the 
benchmark, is marked in light blue, 
light orange, light purple and light 
green respectively.

Source: 2012 SEMED Public 
Procurement Assessment
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 Chart 7: Egypt - Quality of local procurement practice

Note: The chart presents the scores for the quality of local 
procurement practice for each Core Principles indicator. The scores 
have been calculated on the basis of a practice questionnaire, based 
on the EBRD Core Principles for an Efficient Public Procurement 
Framework and answered by local contracting entities. Total scores 
are presented as a percentage with 100 per cent representing the 
optimal score for each Core Principles benchmark indicator.

Source: 2012 SEMED  
Public Procurement Assessment

capacity (44 per cent).These results reveal that 
both the PPL and institutional and enforcement 
capacity needs to be strengthened and 
modernised to comply with modern public 
procurement practice.

2.2.2 LOCAL PROCUREMENT PRACTICE 
REVIEW SUMMARY

Legal framework in practice

Local public procurement practitioners 
interviewed as part of the survey of local 
procurement practice consider the national 
public procurement legal framework to 
be unclear, not comprehensive, and not 
conducive to a competitive procurement 

environment. However, only limited attempts 
have been made by contracting entities to 
supplement the existing PPL with internal 
procurement policies and regulations. The 
survey revealed that the existing PPL is 
inflexible and creates difficulties in its 
application in practice. Due to the disciplinary 
sanctions against public officials, the PPL 
is strictly followed and the lowest priced 
tender accepted. Although there are official 
guidelines on good practice and the correct 
application of procurement rules, in practice 
up to-date guidelines are not available to 
contracting entities and contractors. Local 
respondents participating in the assessment 
suggested that in addition to Tender Law 
regulation, tender guidelines should be 
published on the MoF website. However, the 

69%

31%

58%42%

56%

44%
69%

31%

58%42%

56%

44%
Integrity Safeguards

Regulatory Gap in adopting
transparency safeguards

Efficiency Instruments

Regulatory Gap in adopting
efficiency instruments

Institutional and Enforcement
Capacity

Regulatory Gap in adopting
appropriate institutional and
enforcement framework

 Chart 6: Egypt - Public 
procurement policies on 
the books (transparency 
safeguards, efficiency 
instruments, and institutional 
and enforcement measures)

Note: The chart presents the 
results of the assessment of 
public procurement policies on 
the books in three fundamental 
evaluation categories (transparency 
safeguards, efficiency instruments, 
and institutional and enforcement 
measures). The scores have been 
calculated on the basis of a legislation 
questionnaire, based on the EBRD 
Core Principles for an Efficient 
Public Procurement Framework and 
answered by local legal advisers. Total 
scores are presented as a percentage 
with 100 per cent (one third of the 
pie chart) representing the optimal 
score for each evaluation category. 
A regulatory gap, the difference 
between the assessment results and 
the benchmark, is marked in light 
orange, light blue and light green 
respectively.

Source: 2012 SEMED Public 
Procurement Assessment
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 Charts 9A-9D: Egypt - Overall efficiency of local public procurement practice and efficiency of each phase of public procurement process (pre-
tendering, tendering and post-tendering) in practice.

Note: The charts present the average scores for the five Legal Efficiency Concept benchmark indicators for efficiency of the public procurement process in practice in the pre-
tendering, tendering, and post-tendering stage of the public procurement process. Chart 9B presents the assessment scores for efficiency of local procurement practice in the pre-
tendering stage of the public procurement process. Chart 9C presents the assessment scores for efficiency of the local procurement practice in the tendering stage of the public 
procurement process. Chart 9D presents the assessment scores for efficiency of the local procurement practice in the post-tendering stage of the public procurement process. 
The scores have been calculated on the basis of a practice questionnaire based on the EBRD Core Principles for an Efficient Public Procurement Framework and answered by local 
contracting entities. Total scores are presented as a percentage with 100 per cent representing the optimal score for each Legal Efficiency Concept benchmark indicator.

Source: 2012 SEMED Public Procurement Assessment
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 Chart 9A: Egypt - Efficiency of public procurement process in practice
 

 Chart 9C : Egypt - Public procurement process in practice (tendering 
phase)

 Chart 9B: Egypt - Public procurement process in practice (pre-
tendering phase)

 Chart 9D: Egypt - Public procurement process in practice  
(post-tendering phase)
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and procedures. Moreover, Egyptian PPL is 
not explicit in relation to concession contracts, 
creating problems in practice for contracting 
entities.

Application of eligibility rules

In practice Egyptian contracting entities 
apply mandatory general eligibility rules, 
and establish qualification criteria which 
includes: expertise, experience, and 
performance history. The contracting entities 
requirements are generally included in the 
tender documents. In addition, the survey 
revealed that that there are no rules regarding 
conflict of interest in competing for public 
contracts. This is because all affiliates of the 
contracting entity, as long as they remain 
in public ownership, are not required to 
tender as they can obtain contracts through 
direct contracting. Moreover, in addition 
to general public procurement eligibility 
rules and individually specified qualification 
requirements, each public entity keeps 
registers of pre-qualified and blacklisted 
suppliers and contractors. Regretfully, these 
registers are not easily accessible or available 
electronically.

Procurement methods and procedures as 
applied by contracting entities

Based on the survey of local practice 
contracting entities favour open tender, open 
negotiations and direct contracting procurement 
methods. The selection of direct contracting 
requires authorisation from the supervising 
CA, with the survey confirming that in practice 
this obligation is followed. The survey revealed 
that there are standard tender documents for 
several contract types. However, in practice 
their use is not mandatory. In addition, there 
are no guidelines on how to provide a good 
description of the contracting entities needs 
in the tender documents. Consequently, 
tender documents frequently include 

unclear technical specifications and financial 
requirements.

Due to the structured approach to the 
evaluation of technical proposals, and with 
no requirement to respond to the tenderer, 
procurement officers strictly follow the law and 
exclude tenders because of minor irregularities. 
In practice tenderers are frequently excluded 
if their offers do not exactly comply with the 
technical specification published in the tender 
documents. Because this practice is common, 
contracting entities suggest the need to adopt 
legislation that will allow bidders to rectify 
minor irregularities in their technical offers. 
Since the technical evaluation is separated from 
the financial evaluation, the current practice 
may lead to numerous missed opportunities 
to contract with a wider range of potential 
contractors specifically micro, small and medium 
sized enterprises.

Efficiency of the procurement process 
regulatory framework in practice

Charts 9A - 9D presents the assessment 
results for efficiency of the public procurement 
process in practice in the pre-tendering, 
tendering and post-tendering phases of the 
public procurement process. The efficiency 
of local practice for each procurement phase 
has been assessed against the five key 
indicators [simplicity, speed, cost, certainty, 
fit-to context] of the Legal Efficiency Concept. 
The survey highlighted that in practice the 
existing methods of communication and 
submission requires upgrading. The survey 
revealed that Egyptian PPL does not allow for 
the employment of e-commerce to support 
the public procurement process. Moreover, 
contracting entities' reported a need to adopt 
new legislation that promotes electronic 
communication enabling the submission of 
tenders online.

Pre-tendering phase: Each contracting entity 
prepares an annual procurement plan. However, 
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and predictability of the decision making 
process. Moreover, participating in a public 
tender exercise was also not cost prohibitive. 
However, due to a very formal approach to 
the evaluation of tenders, specialist skills are 
required to submit offers which will pass the 
technical evaluation.

Post-tendering process: In practice contracting 
entities adhere to contract monitoring 
requirements stipulated by the PPL. However, 
contracting entities do not consider the 
management of contracts as an essential 
administration function, but as a part of an 
enforced bureaucracy regime. Therefore, not all 
procurement and contract management staff 
are trained to competently undertake a robust 
monitoring and contract management regime. 
The survey highlighted that the post-tendering 
procedures were reported in the survey of local 
practice to be simple, well established, and easy 
to follow. However, the survey highlighted that 
public contracts are not always completed on 
schedule and generally not completed within 
the original contract price. This suggests that 
the actual contract management taking place is 
not robust or effective. This may also imply that 
the post-tendering phase regulation enables 
reporting, but remains in fact under-regulated 
from a value-for-money perspective.

Efficiency of the national review and 
remedies system in practice

Egyptian public procurement review and 
remedies procedures are complex and 
ineffective. The survey highlighted that the 
review and remedies procedures are biased 
against private suppliers, and not always non-

discriminatory. However, based on the reports 
of local practitioners, the government bodies 
involved in the review of public procurement 
procedures were perceived not to be corrupt. 
In addition, the survey highlighted a number 
of major practice shortcomings regarding 
the national review and remedies system. For 
example, procurement recording is frequently 
post factum and procurement reports, if 
fully disclosed to the review bodies, are not 
always reliable. Moreover, due to the lengthy 
judicial process at the AC there are no actual 
remedies applied. Furthermore, obtaining a 
final review decision may take years and will 
very seldom occur when the procurement is 
in progress.

Chart 10 presents the survey results for the 
efficiency of the public procurement review 
and remedies procedures in practice. The 
survey assessed the five Legal Efficiency 
Concept indicators with the simplicity 
and certainty indicators achieving high 
compliance, the fit-to-context indicator 
medium compliance, and the cost and speed 
indicators low compliance. In general, the 
current review and remedies procedures were 
assessed as lacking in comparison to accepted 
international standards. In addition, private 
sector suppliers competing for public contracts 
are not provided with sufficient and effective 
protection, and do not benefit from procedural 
fairness instruments in the public procurement 
review procedures.

Assessment overview

Chart 11 presents the assessment results for 
the quality of the Egyptian local procurement 
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 Chart 10: Egypt - Efficiency of public procurement review and 

remedies in practice

Note: The chart presents the average scores for the five Legal Efficiency 
Concept benchmark indicators for efficiency of the public procurement review 
and remedies procedures in practice. The scores have been calculated on the 
basis of a checklist on remedies procedures and case studies answered by 
local legal advisors. Total scores are presented as a percentage with 100 per 
cent representing the highest performance in the Legal Efficiency Concept 
indicators, equivalent to full compliance with the Legal Efficiency Concept 
benchmark.

Source: 2012 SEMED Public Procurement Assessment

in practice, the content of the plan may be 
amended during the budget year. Egyptian 
PPL prohibits dividing the required supplies 
or services into several contracts to avoid the 
application of the tender procedures or CA 
authorisation. In practice this frequently takes 
place. In Egypt tender documents are typically 
only available in Arabic. However, in the case 
of international tenders for major projects 
an English translation is provided. Egyptian 
PPL does not prohibit the use of international 
standard contract forms such as FIDIC, which 
can be used by contracting entities for all 
types of public contracts. However, there are 
no mandatory standard tender documents. 
Every contracting entity prepares descriptive 
tender documents, which lists the technical 
specifications of the required supplies / services 
when applying for approval from the relevant 
CA.

Egyptian PPL requires the contracting entity 
to seek budget authorisation before applying 
for approval to launch the public procurement 
process. The contacting entity is required 
to provide a sample of contract terms and 
conditions as part of the tender documents. 
Although the PCA circulates standard contracts 
templates, their use is not mandatory. Therefore, 
they are not consistently used in practice, even 
if they are suitable for standard small and 
medium size tenders. Based on the contracting 
entities’ report, pre-tendering procedures are 
sufficiently regulated and perceived to be well 
aligned with the contracting entities’ needs. 
Procurement planning procedures are regular 
and familiar to contracting entities. However 
these procedures are perceived to be slow and 
costly, which impacts the scores for efficiency 
during the pre-tendering stage.

Tendering: Contracting entities strictly 
follow deadlines set out in the PPL. Tenders 
are announced at least 10 days prior to the 
submission deadlines. However, this period 
can be shortened to 5 days in cases of urgency 
or emergency. While the law requires the 
contracting entity to publish tender notices 

within a certain deadline in two widely read 
newspapers, there is no deadline for posting 
tender notices on the central governmental 
procurement website10. Contracting entities 
usually finalise the procurement process 
within the original tender validity period. The 
survey highlighted that certain procurement 
procedures are not regulated by the PPL but 
are still used in practice. For instance, although 
the pre-qualification procedures are not 
regulated by the PPL, such procedures are used 
in practice and viewed as an enhancement to 
the tendering process. Moreover, the survey 
discovered that in practice, pre-qualification 
procedures only take place for major projects. 
Similarly, in principle, the evaluation committee 
must award the contract to the qualified 
tenderer with the lowest bid. However, in some 
cases a 'points system' is used which allows the 
evaluation committee to evaluate and score all 
aspects of the proposal.

Decisions by the CA to reject or approve 
technical bids must be reasoned and 
announced on a public board for a minimum 
of one week before notifying the bidders with 
the date of opening the financial bids. However, 
the PPL does not require their publication. In 
practice, if the financial evaluation committee 
recommends the cancellation of a tender 
because all of the submitted proposals exceed 
the estimated value of the contract, the 
contracting entity generally applies and usually 
obtains the approval of the CA to initiate a 
new tender process. In sum, the survey of 
local practice highlighted that the tendering 
procedures were reported as well prescribed 
but too complicated for both contracting 
entities and contractors. In particular, marks for 
simplicity of the procedure and its alignment 
with contracting entities’ business needs were 
recorded as medium to low, with the tendering 
process described as complex. In addition, 
positive reports were recorded on the speed 

10 Prime Minister decree 33\2010
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the procurement process. Moreover, a more 
flexible PPL capable of accommodating the 
market through the development of secondary 
and tertiary legislation, and the promotion of 
institutions that are adapted to the economic, 
social and legal context of the market.

Risks
The survey highlighted several regulatory 
risks regarding the implementation of the 
PPL in practice. For example, there are issues 
regarding efficiency with the requirement to 
achieve value-for-money across all stages of the 
procurement process. In addition, it is important 
that contracting entities promote accountability 
through effective management of all three phases 
of the procurement process ensuring certainty.

Chart 12 presents the results of the 
assessment for public procurement 
policies in practice. The survey revealed 
implementation gaps in the transparency 
safeguards (33 per cent), efficiency 
instruments (35 per cent), and the 
institutional and enforcement measures (41 
per cent). These scores and the resultant 
implementation gaps suggest that even if 
the PPL does not set high standards, these 
standards are not achieved in practice.

2.2.3 CONCLUSIONS AND 
RECOMMENDATIONS

Overview

The current Egyptian public procurement 
legislative framework is outdated and requires 
upgrading. In addition, the framework does 
not comply with international standards of 

public procurement best practice. Moreover, the 
PPL does not in corporate regulatory features 
recommended by current procurement standards, 
and does not ensure efficiency of public spending 
or facilitate economic development.

In the assessment Egypt scored on average low 
to medium compliance with the Core Principles 
Benchmark. This is below the average for the 
EBRD region. Regretfully, laws adopted in 2010 
did not modernise the system, and for the 
most part these laws are neither implemented 
nor enforced. In addition, the Egyptian public 
procurement institutional framework lacks 
modern administration qualities. Put differently, 
it is complex, bureaucratic and unfriendly 
to private sector contractors. Furthermore, 
there is no independent regulatory authority 
or remedies body, and no effective public 
procurement review mechanism.

Although the PPL is uniform and comprehensive, 
it incorporates standards no longer facilitating 
economy and efficiency of public contracts. It 
is positive that open tenders are the default 
procurement method, but extensive use of 
direct contracting negates efforts to achieve 
effective competition. In addition, there are no 
modern procurement procedures suitable for 
different contract types. Moreover, the PPL does 
not provide for electronic communication, and 
current procedures do not ensure transparency 
of procurement decisions.

In sum, the public procurement process is 
over regulated, procurement policies and 
procedures are underdeveloped, objectives 
are unclear, with the law on the books and law 
in practice lacking compliance with current 
international standards and best practice in 
public procurement.
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 Chart 12: Egypt - Public 
procurement policies in practice 
(transparency safeguards, 
efficiency instruments, and 
institutional and enforcement 
measures)

Note: The chart presents the scores 
of the survey of public procurement 
policies in practice in three 
fundamental evaluation categories 
(transparency safeguards, efficiency 
instruments, and institutional and 
enforcement measures). The scores 
have been calculated on the basis of a 
practice questionnaire, based on the 
EBRD Core Principles for an Efficient 
Public Procurement Framework 
and answered by local contracting 
entities. Total scores are presented as 
a percentage with 100 per cent (one 
third of the pie chart) representing 
the optimal score for each evaluation 
category. A performance gap, the 
difference between the results of 
the survey of local practice and the 
benchmark, is marked in light orange, 
light blue and light green respectively.

Source: 2012 SEMED Public 
Procurement Assessment

practice as compared to countries in the EBRD 
region. Egypt scored 65 per cent (medium 
compliance) for the quality of its local 
procurement practice. This places Egypt in 
the lowest quartile 2 percentage points above 
Belarus, 4 percentage points below Serbia, and a 
full 22 percentage points behind Poland the top 
placed country.

In addition, the survey highlighted several 
strengths, weaknesses, opportunities and risks 
regarding the legal framework in practice. These 
include:

Strengths
The survey highlighted several strengths. For 
example, strict accountability is promoted in 
practice across the procurement process. In 
addition, procurement practitioners enforce the 
PPL with precision achieving transparency and 
certainty.

Weaknesses
The review unearthed several weaknesses. For 
example, inefficiencies in the procurement 
process has resulted in the achievement of poor 
value-for-money and has negatively impacted 

the cost and economy of participation and 
administration of the procurement process. 
In addition, implementation problems exist 
highlighted by a lack of transparency in the 
procurement process. There are flexibility 
concerns regarding the PPL which requires 
the development of appropriate secondary 
and tertiary legislation to accommodate 
the changing market. Moreover, the survey 
highlighted enforce ability concerns regarding 
an ineffective review and remedies system, which 
provides little or no certainty regarding decisions 
following complaints by private sector suppliers. 
Issues concerning transparency were highlighted 
regarding the minimal use of electronic methods 
of procurement and the non-availability of 
procurement documentation and records. 
Furthermore, integrity of the procurement 
process could be at risk as pay levels and training 
for procurement officers are not addressed in the 
PPL impacting speed, cost and certainty.

Opportunities
The survey highlighted several opportunities 
for regulatory reform. For example, there is an 
opportunity to advance improvement towards 
a greater awareness of economy of the process 
positively impacting the speed and cost of 
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 Chart 11: Egypt - Quality of 
local procurement practice as 
compared to countries in the 
EBRD region

Note: The chart presents the scores 
for the quality of local procurement 
practice as compared to countries in 
the EBRD region. The scores have been 
calculated on the basis of a practice 
questionnaire, based on the EBRD Core 
Principles benchmark for an Efficient 
Public Procurement Framework 
and answered by local contracting 
entities. Total scores are presented 
as a percentage with 100 per cent 
representing the optimal score.

Source: EBRD Public Procurement 
Assessment 2010 & SEMED Public 
Procurement Assessment 2012. 
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the lack of robust enforcement instruments. 
These inconsistencies have resulted in 
the identification and advancement of 
unacceptable levels of risk regarding the 
procurement, contracting and execution of 
publically administered projects. Moreover, 
the assessment identified several areas 
which require immediate improvement. 
For example, the legislative framework 
is outdated and does not comply with 
regulatory standards recommended by 
international best practice. In particular, 
the PPL is not compliant with the WTO 
GPA standards as it allows for domestic 
preferences and does not make endeavours 
to promote fair competition. Moreover, in 
the survey of local procurement practice 
contracting entities evaluated in the 
assessment scored only low to medium 
compliance for their procurement 
practice. The survey discovered that local 
procurement practice is over bureaucratic 
and highly inefficient. This implies significant 
procurement capacity problems. Despite 
several levels of administrative control 
there is little accountability and tenuous 
enforcement of compliance with the PPL. 
Moreover, despite the stability of the primary 
legislation - which was adopted in 1998 

-implementation problems were reported 
regarding the lack of secondary legislation. 
The assessment highlighted that the 
required secondary legislation has not been 
developed to successfully implement the 
legal frame workin practice. Furthermore, the 
assessment identified that there is limited 
availability of procurement guidelines for 
tender preparation, conducting procurement 
procedures and undertaking contract 
monitoring and auditing. Since contract 
performance monitoring is not mandatory 
by law, contracting entities seldom 
voluntarily establish and implement any 
contract administration regime.

Chart 13 presents the regulatory and 
performance gaps identified in the assessment 
of public procurement laws and practice.

Main policy recommendations

•	 The Egyptian public procurement 
legal framework requires updating. 
The development and implementation 
of modern public procurement policies 
compliant with the 2012 WTO GPA 
standards will impact positively the levels 
of transparency, economy and efficiency 
achieved by public procurement 
procedures. Greater accountability and 
integrity regarding the planning and 
execution of government contracts will 
increase the perception of fair trade by 
local businesses and enterprises. This in 
turn will result in result in higher levels 
of participation in public tenders, since 
low participation in tenders is a serious 
problem in Egypt and may increase 
supplier diversity.

•	 Greater transparency safeguards 
need to be adopted. Anticorruption 
instruments should be stronger and 
recognised as an integral part of 
government public procurement policy. 
Greater levels of transparency regarding 
procurement opportunities combined 
with better access to information on 
public tenders for local businesses and 
enterprises as well as public procurement 
decisions of contracting entities in public 
sector will result in a larger and more 
diverse supplier community. This in 
turn will contribute to a more enhanced 
economy in the country.

•	 The Egyptian legal framework should 
incorporate modern procurement 
methods based on electronic 
communication. There is an urgent need 
to introduce eProcurement tools which 
will contribute to the modernisation and 
simplification of public procurement 
procedures. eProcurement solutions if 
applied correctly reduce procurement 
transaction costs for both contracting 
entities and local businesses, while at the 

Conclusions

Unsatisfactory transparency safeguards: 
The current policy of monitoring procurement 
decisions has resulted in the achievement of 
medium levels of accountability. However, the 
Egyptian case clearly demonstrates that any 
monitoring regime must be fully aligned with 
the required measures to ensure transparency. 
For example, the promotion of measures to 
prevent collusion. If the monitoring regime 
is not fully aligned with the anti-corruption 
measures, no improvement regarding integrity 
of the procurement process will be achieved. 
The results will include poor delivery of 
government policy and the non-achievement 
of value for money. Overall, integrity 
safeguards were assessed as mediocre with 
the assessment identifying a substantial 
regulatory gap in this area. Moreover, the 
transparency safeguards currently in place are 
slightly better' on the books' rather than in 
practice. That said, the survey identified major 
implementation problems regarding local 
procurement practice.

Insufficient efficiency instruments: 
Egyptian PPL make end favours to achieve 
fair competition in public tenders. However, 
in the assessment competition instruments 
were assessed as just satisfactory. The survey 
of local procurement practice discovered that 
the actual application of the competition 
principle is inadequate, and the level of 
competition in public tenders is very low. This 
is evidenced by the limited number of bids 
per tender and the large number of cancelled 
tenders. This low level of competition is clearly 
linked to underdeveloped transparency 
measures. The assessment also discovered 
that contracting entities apply only minimal 
standards with regard to transparency, with 
no evidence regarding the development of 
internal procurement policies and procedures 
to increase transparency of procurement 
decision-making. Limited information about 
procurement opportunities and the use of 
direct contracting has directly contributed to 

the low levels of competition in practice. In 
terms of economy of the process contracting 
entities were found to apply in practice higher 
standards than that required by law, with 
the survey of local practice recording higher 
marks than in the legislative review.

Furthermore, contracting entities are 
conscious of cost with the lowest priced 
tender most frequently selected. There 
is limited evidence of aiming to achieve 
value for money, and in terms of ensuring 
efficiency of public tenders there has been 
little advancement. What is evident is that the 
current high level of central administrative 
control does not result in higher levels of 
compliance. In addition, the high level of 
central control does not significantly increase 
the score for accountability of contracting 
entities. For example, although the PPL 
focuses on monitoring contracting entities, 
it does not provide sufficient protection to 
private sector suppliers and contractors. This 
is evident as requests for reconsiderations 
are infrequently used, which implies a low 
degree of trust from local businesses and 
effectiveness of the review process in practice. 
In addition, no independent remedies 
mechanism is provided, and as a result a 
high regulatory and performance gap has 
been identified regarding the enforceability 
indicators. Overall, legal protection for 
suppliers and contractors is very low, and 
the implementation of existing standards is 
not uniform. This has resulted in contracting 
entities scoring only low compliance 
combined with low performance of these 
indicators in practice.

Regulatory and performance gaps: The 
assessment results suggest that the Egyptian 
PPL does not provide an adequate basis 
for modern public procurement practice. 
The assessment discovered numerous 
inconsistencies between the legal framework 
and local public procurement practice. These 
inconsistencies include the implementation 
of inadequate transparency safeguards and 
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same time increase transparency and 
accountability of public procurement 
procedures.

•	 Dedicated public procurement policies 
should be used to facilitate economic 
development. The introduction of 
simplified procedures for small value 
contracts will encourage the participation 
of local SMEs in public tenders. This will 
contribute to economic development at a 
sub-regional, regional and national level.

•	 New legal instruments promoting 
sustainability should be developed 
and implemented. The government 
should utilise public tenders to implement 
environmental and social policy relevant for 
public projects.

•	 The public procurement policy review 
should focus on ensuring operational 
ability. New procurement policies, 
supported by modern ICT tools, should be 
developed to ensure a level of operational 
ability necessary for modern governments. 

Good implementation of procurement 
regulations is essential to achiving policy 
objectives as recommended by WTO GPA 
standards.
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 Chart 13: Egypt - Regulatory and performance gaps 

identified in the assessment of public procurement laws 
and practice

Note: The chart presents the scores for the regulatory gaps identified 
in the review of public procurement legislation, and the performance 
gaps identified in the survey of local procurement practice for each 
Core Principles benchmark indicator. The regulatory gap is marked 
in light blue, while the performance gap is marked in dark blue. The 
implementation gap (the percentage difference between the higher 
scoring regulatory gap and the lower scoring performance gap) 
highlights issues regarding the implementation of public procurement 
legislation in practice. The wider the percentage performance gap the 
greater the issues regarding the implementation of public procurement 
legislation.

Source: 2012 SEMED Public Procurement Assessment
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(45 per cent), and flexibility (47 per cent) 
indicators scored very low compliance. 
Although benefiting from good accountability 
procedures, the PPL does not provide 
sufficient enforcement instruments for private 
sector suppliers. Moreover, the assessment 
also highlighted that the PPL was inflexible 
as it scored very low compliance with the 
EBRD benchmark. Such a low score can be 
traced to a couple of factors. First, tenderers 
cannot make adjustments to their bids 
during the procurement process. Secondly, 
although there are not many, there is a 
lack of flexibility in terms of the time scales 
specified2.

Regulatory institutions

The Jordanian public procurement 
institutional framework is not complicated 
and includes a number of institutions involved 
in public procurement regulation. With the 
exception of committees, the members 
of Jordanian regulatory institutions are 
independent but perform their duties to 
support the public procurement function. 
The committees are ad hoc institutions with 
their members appointed on a part-time basis 
and perform their duties in parallel with their 
full-time commitments. These regulatory 
institutions include:

•	 Public	Procurement	Department 
The Public Procurement Department 
(PPD) is the main public procurement 
regulatory office responsible for the 
harmonisation of rules, purchasing 
and managing the procured supplies, 
and monitoring the compliance of 
contracting entities. In addition, the PPD 

2 For example, the deadline for the submission of offers 
cannot be extended, unless more than one tenderer has 
requested and extension and the relevant personnel was 
convinced of the seriousness of such a request, or if the 
relevent personnel deemed such an extenuation necessary

is responsible for reviewing challenges 
related to public procurement. The PPD 
is also responsible for conducting the 
relevant studies related to improving the 
public procurement process. The PPD is 
the authority entitled to execute supply 
agreements between Jordan and any 
other international authority. The PPD 
takes instructions and reports to the 
Ministry of Finance (MoF).

•	 Tendering	Committee 
The Tendering Committee (TC) is either 
formed in the PPD, in which case it is 
called the Central Tendering Committee, 
or in the contracting entity itself in 
which case it is referred to as the Local 
Tendering Committee. In both cases, the 
TC is responsible for appraising need, 
publishing notices, reviewing tenders, 
awarding contracts, and examining 
complaints. In some instances there 
is a specific TC that is created by the 
Cabinet of Ministers pursuant to the 
recommendation of the MoF. The Specific 
Tendering Committee is responsible 
for the purchase of supplies for specific 
projects, or for a project that is being 
financed by the government or a foreign 
committee.

•	 The	Receiving	Committee 
The Receiving Committee (RC) is the 
committee which takes delivery of 
supplies and it is either formed in the 
PPD or the contracting entity itself. The 
RC ensures the conformity of the supplies 
with the required specifications, and 
prepares reports of receipt in which 
it clarifies whether the supplies were 
accepted or rejected.

•	 General	Budget	Department  
The General Budget Department (GBD) is 
responsible for approving the purchase 
of supplies that exceed the value of ten 
thousand Jordanian Dinars. The GBD 
reports to the MoF.

2.3 JORDAN

2.3.1 PUBLIC PROCUREMENT 
LEGISLATION REVIEW SUMMARY

Legislative framework

Public procurement in Jordan is regulated 
by Procurement Regulation No. 32 of 1993 
and the instructions Regulating Tendering 
Procedures and Participating Conditions 
No. 1 of 2008 (the PPL). Public works and 
services are governed by the Regulation of 
Government Works No. 71 of 1986. Jordan 
is not a signatory to the Agreement on 
Government Procurement of the World Trade 
Organisation (WTO), but is an observer of 
the Agreement on Government Procurement, 
and is currently negotiating accession to the 
WTO. Although Jordanian PPL is based on the 
principles of fair competition, with the review 
highlighting that there is clear provision in 
the PPL which provides that the principle 
of competition shall be observed, the PPL 
does allow for domestic preferences1. This 

1 The price preference is calculated according to the 
preferential differential prices decided by the Cabinet of Ministers

introduces an element of discrimination into 
the public procurement process and hinders 
the achievement of fairer competition. In 
addition, although the review revealed that 
the PPL is stable, it does allow for cancellation 
of the public procurement process. The 
contracting entity can cancel the process 
without specifying reasons provided that the 
contractor was not notified of the purchase 
order and the award decision. Moreover, the 
review highlighted that certain contracting 
entities have in place specific regulations for 
the purpose of regulating their procurement 
exercises. These contracting entities only refer 
to the PPL if there was a legislative void in the 
specific regulation being applied.

Jordanian PPL on average scored medium 
compliance against the EBRD Core Principles 
benchmark. Chart	1	presents the results 
for the quality of the public procurement 
legal framework. The PPL scored medium 
compliance for the integrity (60 per cent), 
competition (65 per cent), economy (62 
per cent), uniformity (70 per cent) and 
stability (70 per cent) indicators, while the 
accountability (55 per cent), transparency 
(57 per cent), efficiency (57 per cent) and 
enforceability (50 per cent) indicators scored 
low compliance, and the proportionality 
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 Chart 1: Jordan	-	Quality	of	public	procurement	legal	

framework

Note:	The chart presents the scores for the quality of the public procurement 
legal framework for each Core Principles benchmark indicator. The scores 
have been calculated on the basis of a legislation questionnaire, based on 
the EBRD Core Principles for an Efficient Public Procurement Framework and 
answered by local legal advisers. Total scores are presented as a percentage 
with 100 per cent representing the optimal score for each Core Principles 
benchmark indicator.

Source:	2012 SEMED Public Procurement Assessment
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of 1986. In addition, there is no law that 
governs concessions. In Jordan, the legal basis 
for granting a concession is Article 114 of the 
Constitution. Granting a concession is sector 
dependant, and will be guided by the respective 
laws regulating the sector in question. For 
example, in some sectors such as aviation5 the 
relevant authority may publish the procurement 
notice. In other sectors such as mining6 the 
relevant authority may grant a mining right 
pursuant to its own discretion subject to 
the eligibility of the applicant. Public Private 
Partnerships (PPP) and privatization projects7 are 
regulated by the Privatization Law No. 25 of 2000.

The PPL provides to a certain extent for a 
centralized public procurement function, which 
is dependant on the estimated purchase or the 
intended purpose of the procurement. The 
PPL provided for the creation of three types of 
committees. These include: Centralized Tendering 
Committee (CTC) - the general body responsible 
for executing the duties and powers stipulated 
in the PPL; the Local Tendering Committee 
(LTC) - responsible for purchasing the supplies 
required by the public entity in which it is created, 
provided that the value of such supplies does 
not exceed twenty thousand Jordanian Dinars; 
and, the Special Tendering Committee (STC) - 
created by the Cabinet of Ministers pursuant to 
the recommendation of the relevant minister 
and the Finance Minister to purchase supplies 
for a specific project, or for a project that is being 
financed by the government or foreign committee. 
Nevertheless, a representative of the PPD shall 
always be a member of the LTC and the STC. In 
addition, the AB monitors the public procurement 

5 Article 18 of the Aviation Law No. 41 of 2007 published on 
page 3735 of the Official Gazette No. 4828 dated 31/5/2007

6 Article 42 of the Regulating Natural Resources Affairs No. 
12 of 1968 published on page 229 of the Official Gazette No. 
2076 dated 15/2/1968

7 Privatization projects explicitly refer to projects such as 
Build Operate Transfer (BOT), Build Own Operate Transfer ( 
BOOT) and Build Own Operate (BOO) etc... 

process, regardless of the committee carrying out 
the process.

Eligibility rules

Jordanian PPL does not expressly provide 
for general eligibility rules. However, it is 
understood from the review that a tenderer 
wishing to take part in a public procurement 
exercise and intending to purchase a tender 
invitation shall submit a certified copy of a valid 
license entitling it to trade, manufacture, sell, or 
distribute the required supplies. The tenderer 
shall also submit its commercial registration or a 
certificate of registration issued by the Ministry 
of Industry and Trade. If a tenderer is exempt 
from attaining a license or from registering, then 
the tenderer shall submit a certificate issued by 
the relevant authority confirming exemption. It 
should be noted that the Jordanian PPL gives 
the director of the PPD or the secretary general 
thereof, whenever needed, the right to put in 
place the necessary principles and rules for 
eligibility to participate in the procurement 
process. In determining eligibility criteria, the 
director of the PPD or the secretary general 
thereof may utilize the help of experts and 
specialists.

Procurement methods

Jordanian PPL provides for several procurement 
methods. These procurement methods include:

•	 Open call for tender

•	 Soliciting offers

•	 Direct purchase 

Open call for tender is the default procurement 
method. In exceptional circumstances the 
contracting entity may apply any of the other 
two procurement methods. For example, a 
contracting entity can solicit offers: if there 
is an unforeseen, unpredictable, urgent, and 

•	 Audit	Bureau		
The Audit Bureau (AB), which reports 
to the Lower House3, is the central 
independent authority responsible for 
reviewing the accounts of each public 
entity. While the AB is represented on 
tender committees by auditors who 
observe the process, its role is not clear 
with regards to public procurement. 
However, the AB undertakes its public 
procurement function as part of its 
general audit review.

In the review the Jordanian public 
procurement institutional framework scored 
medium compliance. Chart	2 presents the 
assessment results for the quality of the public 
procurement regulatory and institutional 
framework, benchmarked against EBRD Core 
Principles for institutional and enforcement 
measures. The PPL scored medium compliance 
for the uniformity (70 per cent) and stability 
(70 per cent) indicators, low compliance for 
the enforceability (50 per cent) indicators, and 
very low compliance for the flexibility (47.5 
per cent) indicators. The legislative gap in the 
enforceability indicator is because the PPL does 
not provide sufficient enforcement instruments. 
For example, monitoring and contract 
management for private sector suppliers. 
Whereas the legislative gap in the flexibility 
indicator is because tenderers are only allowed 

3 The Jordanian Parliament consists of the Upper House 
and the Lower House. The Upper House has 60 Senators, all 
of whom are appointed by the King, while the Lower House 
has 120 elected members. Members of the Lower House are 
entitled to certain rights such as questioning the government 
on any public issue. Accordingly, reports submitted by the 
AB may constitute basis for questioning the government for 
certain expenditures

to amend their offer prior to the lapse of the 
deadline determined for the submission of the 
tender.

Scope of regulation

Although the review highlighted that the 
Jordanian PPL attempts to regulate the three 
phases of the public procurement process: pre-
tendering, tendering, and post-tendering, the 
PPL does not cover the post-tendering phase 
as robustly as the pre-tendering and tendering 
phases. For example, the PPL incorporates 
only minimal standards with regard to 
monitoring, contract management, payments, 
and completion dates. In the case of under 
performance or late completion by a contractor, 
the contracting entity can impose penalties, seek 
damages, terminate the contract, or perform the 
contract at the expense of the contractor.

The PPL is applicable to all of the public entities 
whose budget is listed in the General Budget4, 
the public entities that do not have specific 
regulations for public procurement, and any 
other public entity that the Cabinet of Ministers 
decides to apply the provisions of the PPL. 
Currently, implementing, supervising, and 
accounting for public works and services are 
not regulated under the PPL, but governed 
by Regulation of Government Works No. 71 

4 The General Budget describes the detailed approach 
of the government of Jordan from the fiscal aspect or the 
estimate of revenues and expenditure for an upcoming fiscal 
year. The General Budget department proposes the allocation 
required for the implementation of the general policy through 
examining all programs and projects for which allocations are 
requested in order to verify their feasibility
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 Chart 2: jordan	-	Quality	
of	public	procurement	
institutional	and	enforcement	
framework

Note:	The chart presents the 
scores for the quality of the public 
procurement institutional and 
enforcement framework. The scores 
have been calculated on the basis of 
a legislation questionnaire based on 
the EBRD Core Principles benchmark 
for an Efficient Public Procurement 
Framework and answered by local 
legal advisers. Total scores are 
presented as a percentage with 100 
per cent (one quarter of the pie chart) 
representing the optimal score for 
each of the four institutional and 
enforcement measures. A regulatory 
gap, the difference between 
the assessment results and the 
benchmark, is marked in light blue, 
light orange, light purple and light 
green respectively.

Source: 2012 SEMED Public 
Procurement Assessment
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in the tender documents. Tenders will be 
opened and reviewed at the place, time, and 
date determined in the tender documents. If 
the TC is unable to open the tenders at the 
time specified, then it may postpone the 
opening until another time provided that 
all tenderers are made aware of this new 
time. If the technical evaluation is separated 
from the financial evaluation, then tenderers 
shall submit two proposals; a technical and a 
financial proposal. Tenders are awarded based 
on the tender evaluation criteria stipulated 
in the tender documents. If the tendered 
prices were too high or if the conditions and 
specifications were not responsive, then the 
evaluation committee is permitted to cancel 
the tender in whole or in part, refloat the 
tender, or resort to procure supplies through 
either soliciting offers or direct purchase.

Post-tendering: Regulation of the post-
tendering phase of the public procurement 
process is not as robust as the first two 
phases. Jordanian PPL provides that if the 
date for providing the contracting entity with 
the supplies was not specified in the tender 
documents, then the tenderer shall determine 
the date of providing the supplies. If the date 
was not specified, then the supply date will 
be deemed immediate9. The tenderer who 
was awarded the tender, shall complete all 
procedures required to finalize the contract 
within the period specified in the letter of 
award. If the contractor fails or refrains from 
or did not fully perform his obligations then 
the TC may revoke the awarded contract and 
call the performance bond. In addition, the 

9 Immediate means within one week of signing the contract

TC may buy the supplies from a different 
source and claim the difference in price from 
the contractor. The TC may also include the 
contractor on a blacklist for a defined period. 
Moreover, if the contractor fails to deliver 
the supplies in a timely manner, the TC may 
impose a penalty for late delivery regardless 
of damage. In all cases, the TC may revoke the 
contract, buy the supplies from a different 
source, and claim the price difference and 
damages from the contractor. More over, 
the contracting entity is entitled to reject 
the supplies in the event that they do not 
comply with the contract specifications and 
conditions. Negotiations are not allowed 
during the tendering process. Although, the 
TC may address questions or request further 
documents from any tenderers provided 
that such questions or requests will not 
affect competition. Additionally, the TC may 
negotiate with the tenderer whose offer 
obtains the preliminary award with the aim 
of obtaining better value for money without 
affecting competition.

Chart	3	presents the average scores 
for efficiency of regulation of the public 
procurement process benchmarked against 
five key indicators of the Legal Efficiency 
Concept benchmark. The PPL scored high 
compliance for the simplicity (78 per cent), 
cost (86 per cent), certainty (82 per cent), and 
fit-to-context (82 per cent) indicators, and very 
low compliance for the speed (48 per cent) 
indicator. The regulatory gap for the speed 
indicator can be traced to the fact that the PPL 
does not prescribe minimum deadlines for 
the three phases of the public procurement 
process, and that these deadlines are 
discretionary and case dependent.
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 Chart 3: Jordan	-	Efficiency	of	regulation	of	the	public	

procurement	process	(average	scores	for	key	LEC	indicators)

Note:	The chart presents the average scores for the key Legal Efficiency 
Concept benchmark indicators for efficiency of regulation of the public 
procurement process. The scores have been calculated on the basis of a 
legislation questionnaire based on the EBRD Core Principles for an Efficient 
Public Procurement Framework and answered by local legal advisers. Total 
scores are presented as a percentage with 100 per cent representing the 
optimal score for each Legal Efficiency Concept benchmark indicator.

Source: 2012 SEMED Public Procurement Assessment
expedient need for the procurement; there 
were no more than three sellers, producers, or 
distributors for the procurement; the value 
of the procurement does not exceed 5000 
Jordanian Dinars; the number of tenderers 
was not sufficient or appropriate; and, the 
entity publishing the tender was convinced 
of undertaking the procurement exercise 
through soliciting offers was the best option. 
In addition, a contracting entity can consider 
the option of procuring supplies through 
direct purchase. The circumstances include: 
if the price of the required supplies was 
fixed by official bodies; the supplies were 
required to face a general emergency; it was 
impossible to obtain the supplies from more 
than one source; the required supplies were 
replacements or complementary parts; the 
required supplies were scientific materials; the 
purpose was the unification of brand or the 
reduction of the diversity thereof; it was for the 
purchase of services including maintenance, 
renovation, inspections provided that the 
size of work is known at the time of purchase; 
no suitable offers were submitted, the prices 
were not reasonable, or if the whole quantity 
of supplies was not met after the publication 
of the procurement notice or the solicitation 
of offers; and there was a legal provision or an 
international agreement which stipulates that 
the purchase shall be conducted directly.

Procurement process regulation

The review revealed that Jordanian PPL 
attempts to regulate the three phases of the 
public procurement process. However, the PPL 
does not cover the post-tendering phase as 
robustly as the pre-tendering and tendering 
phases.

Pre-tendering: The PPL makes endeavours 
to regulate the pre-tendering phase of the 
public procurement process. The PPL requires 
contracting entities to verify the actual need 
of procuring the required supplies and to 
ensure that the supplies are not already 

available in the PPD prior to sending the 
purchase order. The committee responsible 
for the procurement shall review all conditions 
and specifications for the goods / services 
required and ensure that these are general, 
accurate, and clear. The committee shall also 
ensure that a financial commitment for the 
estimated value of the tender has been duly 
submitted or that a permission to undertake 
the procurement has been issued by the GBD. 
The PPD may verify whether or not there is an 
actual need and whether or not the required 
goods / services can be offered by any other 
public entity. The PPL provides that the 
director or secretary general of the PPD has 
the right to put in place the eligibility rules 
and pre-qualification criteria necessary to 
participate in the procurement. In determining 
the eligibility criteria, the director of the 
PPD or its secretary general may utilize the 
help of experts. The director or appointed 
representative of the PPD shall publish the 
procurement notice in three local newspapers 
and / or any other advertisement means, 
specifying the deadline for selling the tender 
documents and the deadline for submitting 
offers. The director or Secretary General of 
the PPD, based on the request of more than 
one tenderer or if necessity requires, can 
extend the period for submitting the tender 
documents. The review revealed that the 
deadlines for public procurement procedures 
are not specified by law, but determined on a 
case by case basis.

Tendering: The PPL makes endeavours to 
regulate the tendering phase of the public 
procurement process. Tenders should be 
submitted within the deadline stipulated in 
the tender documents8. If a tenderer fails to 
submit its offer within the deadline, the tender 
will be returned unopened. Tenderers are 
bound by their bid for the period specified 

8 Article 24 of the Instructions for Regulating the Tendering 
Procedures and Participating Conditions explicitly make 
reference to this point
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Assessment overview

Chart	5	presents the assessment results for the 
quality of national legal framework compared 
to countries in the EBRD region. Jordan 
scored 58 per cent for the quality of its public 
procurement legal framework. This places 
Jordan in fourth last place compared to other 
countries in the EBRD region, 5 percentage 
points above Azerbaijan, 2 percentage point 
below Egypt, and a full 33 percentage points 
below Hungary the top placed country. This low 
score is because the PPL does not allow for an 
accurate estimation of the procurement process, 
the PPL allows for domestic preferences, the PPL 
does not robustly monitor the post-tendering 
phase of the process, and incorporates only 
minimal standards with regard to monitoring 
and contract management.

In addition, the assessment highlighted 
several strengths, weaknesses, opportunities 
and risks regarding the legislative framework. 
These include:

Strengths
The review highlighted several strengths. 
For example, the PPL is based on principles 
that aim to promote competition, equal 
opportunity, accountability, and stability 
of the legal framework. In addition, the PPL 
aims to promote accountability through 
the harmonising of rules undertaken 
by its regulatory institutions. Moreover, 
the eligibility rules attempt to promote 
fairer competition by encouraging 
participation from micro, small and medium 
sized enterprises facilitating economic 
development.

Weaknesses
The review revealed numerous weaknesses. 
For example, effecting the economy of 
the process the PPL does not allow for an 
accurate estimation of the duration of any 
of the procurement phases. In addition, as 
the PPL allows for domestic preferences 
this impacts the aim of securing fairer 
competition. Moreover, as there is no 
dedicated national regulatory agencies or 
independent national review and remedies 
mechanism this results in the achievement of 
low levels of enforceability. Furthermore, as 
the PPL does not robustly monitor the post-
tendering phase of the procurement process 

- incorporating only minimal standards with 
regard to monitoring, contract management, 
payments, and completion dates - and 
does not provide sufficient enforcement 
instruments for private sector suppliers, this 
impacts accountability and economy.

opportunities
The review highlighted several opportunities 
for regulatory reform. For example, utilizing 
the online tender publication facility 
will enhance the levels of transparency 
enjoyed, and the integrity achieved in the 
procurement process. In addition, to enhance 
levels of enforceability the PPL should 
establish a dedicated national regulatory 
agency to administer an independent 
national review and remedies mechanism. 
Moreover, to achieve economy the PPL 
should provide time frames for undertaking 
each phase of the public procurement 
process. Furthermore, contracting entities 
should reveal the reasons for cancelling 
a procurement. This will contribute to 
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 Chart 5: Jordan	-	Quality	of	
national	legal	framework	as	
compared	to	countries	in	the	
EBRD	region

Note: The chart presents the scores 
for the quality of the national legal 
framework (law on the books) 
as compared to countries in the 
EBRD region. The scores have been 
calculated on the basis of a legislation 
questionnaire, based on the EBRD 
Core Principles for an Efficient 
Public Procurement Framework and 
answered by local legal advisers. Total 
scores are presented as a percentage 
with 100 per cent representing the 
highest performance in the Legal 
Efficiency Concept benchmark 
indicators.

Source:	EBRD Public Procurement 
Assessment 2010 & SEMED Public 
Procurement Assessment 2012. 
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 Chart 4: Jordan	–	Quality	
of	public	procurement	review	
and	remedies	legislation	as	
compared	to	countries	in	the	
EBRD	region

Note:	The chart presents the 
scores for the quality of public 
procurement review and remedies 
legislation as compared to countries 
in the EBRD region. The laws have 
been benchmarked against key 
requirements of the EBRD Core 
Principles for enforceability of public 
procurement laws. The scores have 
been calculated on the basis of a 
checklist on remedies procedures and 
answered by local legal advisors. Total 
scores are presented as a percentage 
with 100 per cent representing the 
highest performance in the Legal 
Efficiency Concept benchmark 
indicators.

Source:	EBRD Public Procurement 
Assessment 2010 & SEMED Public 
Procurement Assessment 2012. 

National review and remedies 
mechanisms for complaints related to 
public procurement

Jordanian PPL provides for an administrative 
review of complaints related to public 
procurement. Complaints by unsuccessful 
tenderers should be lodged within four days 
from the date of announcing the results of the 
initial tender award, unless a shorter period for 
the submission of complaints was determined 
by the TC. This shorter period cannot be less 
than two days. The PPL does not provide for 
an independent review mechanism which 
ensures procedural fairness, as compliants 
are submitted to and reviewed by the TC 
which launched and supervised the tender. 
Nevertheless, the PPL gives the TC the option 
of referring the complaint to the technical 
committee that reviewed the offers, or to 
an impartial technical committee formed 
specifically for that purpose. Further, tenders 
who are not satisfied with the administrative 
review decision may resort to the Supreme 
Court of Justice10 (SCOJ), and challenge the 
decision through an annulment action.

The PPL does not set procedures for dealing 
with complaints submitted through 
the administrative route. However, the 
procedures for filing a case with the SCOJ are 
straightforward and identified in law. Further, 
the PPL does not set time frames for dealing 
with complaints submitted through the 
administrative route. However, administrative 
bodies usually spend a reasonable amount of 

10 Administrative Court

time in reviewing complaints. Furthermore, 
the time spent by the administrative court 
is comparatively reasonable (3 - 6 months), 
especially since the decisions of such 
courts are final and conclusive. Additionally, 
there are no barriers to access as there are 
no fees to be paid by complainants who 
resort to administrative bodies. In addition, 
complainants are also entitled to examine 
non-confidential procurement records. 
For example, the technical specifications 
submitted by other tenders. Moreover, a 
tenderer can claim compensation when filing 
an annulment action, and if successful the 
court may award compensation. The fees for 
filing an action at the SCOJ are determined 
on a case-by-case basis by the Chief Judge. 
In all cases, the fees shall not exceed 3000 
Jordanian Dinars.

Chart	4 presents the assessment results for 
quality of public procurement review and 
remedies regulation as compared to countries 
in the EBRD region. The PPL was benchmarked 
against key requirements of the EBRD 
Core Principles for enforceability of public 
procurement laws, based on international 
standards for public procurement review of 
UNCITRAL and the WTO GPA. Jordan scored 56 
per cent for the quality of public procurement 
review and remedies legislation. This places 
Jordan in fourth last place compared to 
other countries in the EBRD region sitting 
2 percentage points ahead of Tunisia, 2 
percentage points below Egypt, and a full 
42 percentage points below Turkey the top 
placed country. The relatively low score 
compared to other EBRD countries is because 
that there is no independent administrative 
review system.
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and enable procurement officers to understand 
their duties. Although these procurement 
rules and instructions are updated regularly, 
they are not publicly available. In addition, the 
survey revealed that the PPL does not apply 
to all contracting entities, as some contracting 
entities have their own specific procurement 
regulations. For example, the procurement of 
supplies and works for the Jordan Enterprise 
Development Corporation (JEDCO) is governed 
by the Regulations for Procuring Works and 
Supplies for JEDCO No. 131 of 2009. The 
decision to update these specific regulations is 
Government led and is undertaken every 5 to 
7 years.

The local practice survey revealed that 
contracting entities applying the PPL 
provide training for their public procurement 
officers regarding their roles, rights, and 
obligations in the public procurement 
processes. This is in line with the duties 
of the PPD under the PPL whereby it 
is responsible for cooperating with 
contracting entities to conduct professional 
development workshops and seminars for 
procurement officers. However, the survey 

also revealed that contracting entities 
applying specific regulations do not provide 
regular training to public procurement 
officers. Moreover, the survey revealed 
that contracting entities have in place a 
code of ethics which is strictly observed by 
procurement staff.

On average Jordan scored 78.6 per cent 
(high compliance) for the general quality of 
local public procurement practice. Chart	
7 presents the scores for the quality of 
local public procurement practice. The 
survey revealed that accountability (79 per 
cent), competition (79 per cent), economy 
(90 per cent), efficiency (90 per cent), 
uniformity (81 per cent) stability (85 per cent), 
flexibility (77 per cent) and enforceability 
(81 per cent) scored high compliance, with 
transparency (72 per cent) scoring medium 
compliance, and integrity (56.6 per cent) 
scoring low compliance. The performance 
gap for the integrity indicator could be 
explained by the fact that communication 
between contracting entities and tenderers 
is rigid since contracting entities currently do 
not utilize electronic means ofcommunication.
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 Chart 7: Jordan	-	Quality	of	local	procurement	practice

Note:	The chart presents the scores for the quality of local procurement 
practice for each Core Principles indicator. The scores have been calculated 
on the basis of a practice questionnaire, based on the EBRD Core Principles 
for an Efficient Public Procurement Framework and answered by local 
contracting entities. Total scores are presented as a percentage with 100 
per cent representing the optimal score for each Core Principles benchmark 
indicator.

Source:	2012 SEMED  
Public Procurement Assessment
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 Chart 6: Jordan	-	Public	
procurement	policies	on	
the	books	(transparency	
safeguards,	efficiency	
instruments,	and	institutional	
and	enforcement	measures)

Note:	The chart presents the 
results of the assessment of 
public procurement policies on 
the books in three fundamental 
evaluation categories (transparency 
safeguards, efficiency instruments, 
and institutional and enforcement 
measures). The scores have been 
calculated on the basis of a legislation 
questionnaire, based on the EBRD 
Core Principles for an Efficient 
Public Procurement Framework and 
answered by local legal advisers. Total 
scores are presented as a percentage 
with 100 per cent (one third of the 
pie chart) representing the optimal 
score for each evaluation category. 
A regulatory gap, the difference 
between the assessment results and 
the benchmark, is marked in light 
orange, light blue and light green 
respectively.

Source:	2012 SEMED Public 
Procurement Assessment

increased levels of satisfaction regarding 
transparency and increased levels  
of integrity.

risks
Throughout the review several regulatory 
risks were identified. For example, the lack 
of transparency with regards to cancelling 
public procurements may adversely affect 
certainty in the public procurement process 
and deter tenderers from future participation. 
In addition, the lack of an independent review 
and remedies mechanism impacts the level 
of enforceability achieved and may deter 
stakeholders from challenging procurement 
decisions impacting integrity. Moreover, 
accountability is at risk as the PPL does nor 
cover the post-tendering phase as robustly as 
the pre-tendering and tendering phases of the 
procurement process.

Chart	6	presents the results of the 
assessment for public procurement 
policies on the books in three fundamental 
evaluation categories. All three categories 
scored low compliance assessed against the 
public procurement regulatory framework: 
integrity safeguards (58 per cent), efficiency 
instruments (58 per cent), and institutional 
and enforcement measures (59 per cent). 
Consequently, as a result of these low 
compliance scores the review highlights 
regulatory gaps across all three evaluation 
categories suggesting that both laws and 
institutional and enforcement capacity 
needs to be strengthened and modernised 
to comply with current international 
transparency and efficiency standards 

for public procurement. Concerning the 
integrity safeguards, the regulatory gap 
could be explained by the fact that the 
communication between the contracting 
entities and tenders is rigid since electronic 
communication is not utilized. Concerning 
the efficiency instruments, this gap could 
be explained by the fact that the PPL is 
not developed enough to follow standards 
in public procurement advocated by 
international institutions. Finally, as there is 
no independent body to review and monitor 
the compliance of contracting entities this 
impacts the institutional and enforcement 
measures.

2.3.2 LOCAL PROCUREMENT PRACTICE 
REVIEW SUMMARY

Legal framework in practice

The local practice survey revealed that 
Jordanian PPL is not fully comprehensive, 
is slightly inflexible, leans towards over 
bureaucracy and although makes endeavours 
to promote fair competition does allow for 
domestic preferences. The survey highlighted 
that the PPL is supplemented by internal 
procurement rules and instructions that are 
followed by procurement officers. These 
internal rules and instructions are enacted 
in compliance with the law and provide 
procurement officers with specific guidelines 
regarding the public procurement process. 
Regardless of the applicable law, internal roles 
in the procurement process are clearly allocated. 
For example, internal rules and instructions set 
specific timelines for the procurement process 
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were recorded for all four indicators 
namely: uniformity (81 per cent), stability 
(85 per cent), flexibility (78 per cent), 
enforceability (82 per cent). The scores 
suggest that in practice public procurement 
is in compliance with the PPL. Although 
equal or below the SEMED average, the 
survey revealed minor performance gaps 
in the framework: uniformity (19 per cent), 
stability (15 per cent), flexibility (22 per 
cent), and enforceability (18 per cent).
These performance gaps may indicate that 
the institutional framework is not fully 
comprehensive, is slightly inflexible, and 
leaning towards over bureaucracy.

Scope of regulation

The survey of local practice confirmed that 
the contracting entities follow in practice 
the published PPL procedures, which cover 
all three phases of the public procurement 
process. In addition, the survey highlighted 
that contracting entities supplement the 
PPL, during all three phases of the process, 
with instructions and manuals. Moreover, 
the contracting entities also regulate the 
procurement and internal decision making 
process. The survey also highlighted 
that contracting entities have in place 
procurement guidelines on how to draft 
tender documents. 

Pre-tendering: The survey highlighted 
that each contracting entity prepares an 
annual procurement plan. The plan includes 
the project definition, selection methods, 
completion schedules and accurate cost 
estimates. In practice, contracting entities 

have procedures in place for planning 
the procurement of recurrent contracts, 
with tender documents providing all the 
information necessary to submit a tender. 
The survey highlighted that efficiency of the 
process in practice scored (81 per cent) high 
compliance.

Tendering: Despite that the PPL provides for 
the use of electronic means of communication, 
the survey revealed that in practice, electronic 
means are not used by contracting entities. 
In addition, the PPL does not set a specific 
time frame that must be adhered to during 
the tendering process, and leaves the matter 
to each contracting entity, to specify in the 
tendering documentation. The survey revealed 
that in practice sufficient time is allowed to 
prepare and revise their tenders following 
a modification of the tender documents. 
Moreover, the survey revealed that tenders 
are opened promptly after expiry of the 
submission deadline, and that the tender 
is always opened at the time stipulated in 
the tender documents. The survey showed 
that the deadlines prescribed by the PPL for 
the submission of complaints are observed. 
Concerning the language used for the tender 
documents, the practice clearly expressed 
that contracting entities formulate tender 
documents in Arabic - the official language of 
Jordan. However, tender documents are also 
made available in a language customarily used 
in international trade11. The survey highlighted 
that the efficiency of the process in practice 
during the tendering phase scored (76 per cent) 
high compliance rate.

11 Primarily English

81%

19%

85%

15%
78%

22%

82%

18%
81%

19%

85%

15%
78%

22%

82%

18%
Uniformity

Performance gap in uniformity
indicators

Stability

Performance gap in stability
indicators

Flexibility

Performance gap in flexibility
indicators

Enforceability

Performance gap in enforceability
indicators

Uniformity

Performance gap in uniformity
indicators

Stability

Performance gap in stability
indicators

Flexibility

Performance gap in flexibility
indicators

Enforceability

Performance gap in enforceability
indicators

 Chart 8: Jordan	-	Public	
procurement	institutional	and	
enforcement	framework	in	
practice

Note:	The chart presents the 
scores for the public procurement 
institutional and enforcement 
framework in practice. The scores 
have been calculated on the basis of a 
practice questionnaire, based on the 
EBRD Core Principles for an Efficient 
Public Procurement Framework 
and answered by local contracting 
entities. Total scores are presented as 
a percentage with 100 per cent (one 
quarter of the pie chart) representing 
the optimal score for each of the 
four institutional and enforcement 
measures. A performance gap, the 
difference between the results of 
the survey of local practice and the 
benchmark, is marked in light blue, 
light orange, light purple and light 
green respectively.

Source:	2012 SEMED Public 
Procurement Assessment

Institutional framework in practice

With the exception of committees, members 
of the Jordanian regulatory institutions are 
independent, but perform their duties to 
support the public procurement function. 
Committees are ad hoc institutions with their 
members appointed on a part-time basis, 
performing their duties in parallel with the 
duties of the institutions they represent.

•	 Public	Procurement	Department	
The PPD is the primary regulatory 
office for procurement functions. It 
is responsible for formulating and 
executing public policy for procurement 
and purchasing, and maintaining and 
managing procured supplies. In cases 
where the contracting entity has its own 
procurement regulations in place, the 
PPD's role is supplementary. In such cases 
the contracting entity will request the 
involvement of the PPD.

•	 General	Budget	Department 
The GBD is approached by the TC 
responsible for the purchase if the value 
of the supplies exceeds 10, 000 Jordanian 
Dinars. The GBD appraises, and approves 
or disapproves the purchase. Contracting 
entities with specific regulations 
for procurement are not required to 
approach the GBD. However, such entities 
may not purchase any supplies nor enter 
into any contracts for the extension of 
service, unless a financial provision by the 
contracting entity was made.

•	 Administrative	Department	 
The Administrative Department (AD) 
or any department under a different 
name with an equivalent function is a 
department within a contracting entity 
which does not apply the PPL, but rather 
applies their own specific regulations 
for procurement. The AD forms a unit 
of the organizational structure of the 
contracting entity itself and is the 

functional equivalent of the PPD. The 
AD is mainly responsible for putting in 
place the necessary plans to manage 
the procured supplies, providing the 
contracting entity with the supplies it 
requires, publishing tenders and keeping 
records, conducting studies to develop 
the management of procured supplies, 
and providing supplier management 
consultancy services to other 
departments.

•	 Tendering	Committee	 
The TC is either formed in the PPD or in 
the contracting entity and is responsible 
for appraising and reviewing tenders, 
awarding contracts, and examining 
complaints.

•	 Receiving	Committee 
The RC takes delivery of the supplies 
and it is either formed in the PPD or the 
contracting entity, and is responsible for 
preparing a report of receipt in which 
it clarifies if the supplies were accepted 
or rejected. Such reports are used to 
evidence the receipt or rejection of the 
procurred supplies.

•	 Audit	Bureau  
Reporting to the Lower House, the AB 
is the central independent authority 
responsible for reviewing the accounts 
of each contracting entity. While the 
AB is represented on the TC by auditors 
who observe the process, its role is 
not clearly illustrated with regards to 
public procurement. However, the AB 
undertakes its public procurement 
function as part of its general audit 
review.

Chart	8 presents the data on the public 
procurement institutional and enforcement 
framework in practice. The data illustrates 
how the institutional framework has been 
evaluated by local contracting entities 
and practitioners. High compliance scores 
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procurement process in practice during the 
post-tendering phase.

Contracting entities comply with the PPL and 
conduct the public procurement process 
impartially, predictably and with integrity. 
Public procurement plans in practice are 
prepared in sufficient detail to ensure the 
project definition, adequate selection 
methods, completion schedules and accurate 
cost estimate are undertaken. In addition, 
contracting entities have in place procedures 
for planning the procurement of recurrent 
contracts through inventory control, and 
the forecasting of future purchase needs. 
Moreover, contracting entities use for the 
purpose of simplifying, standardizing 
and enhancing efficiency of the public 
procurement process standard tender 
documents for goods, works, and service 
contracts.

Contract administration is mandatory for 
public contracts, Contracting entities hold 
records on their contract administration, and 
establish appropriate procedures to monitor 
the delivery of goods and services to verify 
quantity, quality and timeliness. During the 
tendering phase negotiation between the 
contacting entity and the bidder concerning 
the terms and conditions of the contract is not 
allowed. Moreover, during the post-tendering 
phase any modifications or waiver of the 
terms and conditions of a signed contract 
must be submitted to a review and approval 
procedure.

Chart	9A-	9D presents the results for 
the efficiency of the public procurement 
process for all three phases of the public 
procurement process. The charts highlight 
several anomalies with regard to the Legal 
Efficiency Concept Indicators. For example, in 
the pre-tendering phase the simplicity, cost, 
certainty and fit-to-context indicators scored 
very high to high compliance. However, the 
speed indicator scored very low compliance. 
This could be explained because the PPL does 

not set specific time frames. In the tendering 
phase, only the certainty indicator scored 
very high compliance, with the fit-to-context 
indicator scoring medium compliance. The 
simplicity, speed and cost indicators scored 
very low compliance. The simplicity score 
could be explained by the fact that electronic 
means of communication are not used by the 
contracting entities. In addition, as there is 
no specific time frame that must be adhered 
to during the tendering process this impacts 
the speed of the procurement process and 
consequently the costs of participation. The 
post-tendering phase scored better than 
the previous two-phases, with the certainty, 
cost and speed indicators scoring very high 
compliance, and the simplicity and fit-to-
context indicators scoring high compliance. 
These scores can be explained because 
contracts are generally completed within the 
original contract price and on schedule, and 
that modification to the contract concerning 
the price and the schedule is approved 
between the contracting entity and the 
contractor.

Efficiency of the review  
and remedies system in practice

The Jordanian administrative reviews of 
complaints makes endeavours to cover each 
phase of the public procurement process. 
Compliance with the PPL is monitored by 
regulatory institutions including: PPD, AD, TC, 
and AB. The PPL clearly illustrates the scope of 
work that shall be performed in practice by the 
TC in relation to the complaints mechanism. 
The survey highlighted that contracting 
entities applying specific regulations do 
not perceive the complaints process to 
be straightforward, as does contracting 
entities applying the PPL. In addition, 
the administrative review and remedies 
mechanism is free of cost and as such does not 
constitute an obstacle for stakeholders. The 
survey further indicated that the complaints 
process is undertaken in a timely manner, 

Post-tendering: The post-tendering procedure 
has been reported to be simple, clear and easy 
to follow, with contracting entities undertaking 
the required contract monitoring requirements. 
Contracts are generally completed within 
the original contract price and on schedule 
suggesting effective contract management. The 
survey highlighted that any modification to the 
contract concerning the price and the schedule 
is approved between the contracting entity and 
the contractor. The survey highlighted that the 
efficiency of the process in practice during the 
post-tendering phase scored (93 per cent) very 
high compliance.

ELIGIBILITY RULES

In practice, primary eligibility criteria for 
suppliers can be deduced from provisions 
setting out grounds for exclusion from the public 
procurement exercise. Grounds for exclusion 
from the exercise include; non-compliance or 
delay in the execution of previous contracts; 
submission of false documents or information 
(financial, technical, administrative, legal), or 
the use of deceitful methods, manipulative 
practices or fraud for the purposes of having an 
offer accepted or a contract executed; previous 
negligence, fraudulent representation of having 
the capacity of an authorized signatory of a 
company or an institution, claiming or hiding 
the status of a sales agent, or the conviction 
of a crime of an economic nature or relating to 
participation in previous tenders; the absence of 
a signature or a seal from a duly submitted offer, 
or the insufficiency or ambiguity of an offer, or 
if such an offer contained deletions or additions 
that prevent awarding the tender. Moreover, the 
TC shall give rise to the efficiency and experience 
of the tenderer in providing the required 
supplies, its commercial reputation, its facilities 
and its capabilities. In addition, a conflict of 
interest occurs if a tenderer submits an offer 
based on its relationship with another tenderer 
who has applied for one or more of the supplies 
contained in the offer. Moreover, the same 
tenderer is not permitted in practice to submit 

two independent offers for the same supplies 
whether in a personal capacity or in partnership 
with another tenderer. A breach of these rules 
in practice gives the TC the right to excuse the 
tenderer from the public tender.

Procurement procedures as applied by 
contracting entities

Although contracting entities use all the 
available procurement procedures as provided 
by the PPL, the survey highlighted that open 
call for tender is the default procurement 
procedure. However, the choice of the 
procurement procedure is not discretionary 
and is governed by the condition of 
application set by law12, with selection of the 
procedure depending on the specificity and 
nature of the procurement. Specified by the 
PPL, the non-use of the open call for tender is 
justified by exceptional circumstances. For 
example, unforeseen, unpredictable, urgent, 
and expedient need for the supplies justifies 
procuring supplies through soliciting offers. 
Whereas if the supplies are required to an 
emergency, then procuring supplies through a 
direct agreement is justified.

Efficiency of the procurement process 
regulatory framework in practice

Jordanian PPL does not prescribe specific 
deadlines for completion of the procurement 
process. The survey revealed that the typical 
length of the process to sign a public contract 
for goods with a value greater than EUR 
250, 000 and a public contract for works 
with a value greater than EUR 500, 000 is 2 
months. Moreover, the survey revealed that 
public contracts are generally completed on 
schedule confirming efficiency of the public 

12 Article (15) of the Procurement Regulation No. 32 of 1993 
published on page 1042 of the Official Gazette No. 3898 dated 
29/5/1993
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whereby a monitoring decision is issued by the 
regulatory authority within 15 days. Moreover, 
the survey highlighted that although the 
review and remedies authorities are perceived 
to be unbiased and non discriminatory, they 
are considered to be unpredictable. This is 
because the decisions of the authorities do not 
form legal precedents.

Chart	10 presents the results for efficiency of 
the public procurement review and remedies 
in practice. In the survey speed scored very 
high compliance (91 per cent), suggesting 
that the timeframe for the review mechanism 
as set by law is excellent. Simplicity (79 per 
cent), cost (77 per cent), certainty (70 per cent), 
and fit-to context (79 per cent) fall between 
medium to high compliance. These scores 
suggest that system as it currently stands in 
practice is easy to follow, cost efficient, and 
regulated.

Assessment overview

Chart	11	presents the assessment results for 
the quality of the Jordanian local procurement 
practice as compared to countries in the 
EBRD region. Jordan scored 79 per cent 
(high compliance) for the quality of local 
procurement practice. This places Jordan 

level with 5 countries including Montenegro 
and Lithuania, 2 percentage points below 
Croatia and Slovenia, and 8 percentage points 
below Poland the top ranked country. This 
position was achieved through the high 
scores achieved in the scope of regulation, 
the implementation of eligibility rules by 
contracting entities, the use of all the available 
procurement procedures, and efficiency of the 
procurement process regulatory framework in 
practice.

In addition, the assessment highlighted 
several strengths, weaknesses, opportunities 
and risks regarding the PPL. These include:

Strengths
The survey highlighted several strengths 
regarding local procurement practice. For 
example, the PPL is supplemented by internal 
procurement rules and instructions promoting 
accountability. In addition, as procurement 
officers observe the code of ethics this 
elevates the levels of integrity achieved and 
increases certainty. Moreover, pre-tendering 
rules regarding the preparation, submission 
and opening of tenders are observed which 
positively impacts integrity. Furthermore, 
economy and efficiency are achieved as 
the post-tendering procedures are simple, 
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 Chart 10: Jordan	-	Efficiency	of	public	procurement	review	and	

remedies	in	practice

Note: The chart presents the average scores for the five Legal Efficiency Concept 
benchmark indicators for efficiency of the public procurement review and 
remedies procedures in practice. The scores have been calculated on the basis 
of a checklist on remedies procedures and case studies answered by local 
legal advisors. Total scores are presented as a percentage with 100 per cent 
representing the highest performance in the Legal Efficiency Concept indicators, 
equivalent to full compliance with the Legal Efficiency Concept benchmark.

Source: 2012 SEMED  
Public Procurement Assessment
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 Charts 9A-9D:	Jordan	-	Overall	efficiency	of	local	public	procurement	practice	and	efficiency	of	each	phase	of	public	procurement	process	(pre-
tendering,	tendering	and	post-tendering)	in	practice.

Note: The charts present the average scores for the five Legal Efficiency Concept benchmark indicators for efficiency of the public procurement process in practice in the pre-
tendering, tendering, and post-tendering stage of the public procurement process. Chart 9B presents the assessment scores for efficiency of local procurement practice in the pre-
tendering stage of the public procurement process. Chart 9C presents the assessment scores for efficiency of the local procurement practice in the tendering stage of the public 
procurement process. Chart 9D presents the assessment scores for efficiency of the local procurement practice in the post-tendering stage of the public procurement process. 
The scores have been calculated on the basis of a practice questionnaire based on the EBRD Core Principles for an Efficient Public Procurement Framework and answered by local 
contracting entities. Total scores are presented as a percentage with 100 per cent representing the optimal score for each Legal Efficiency Concept benchmark indicator.

Source: 2012 SEMED Public Procurement Assessment
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based on the principles of fair competition and 
non-discrimination and makes endeavours 
to regulate all three phases of the public 
procurement process. Although the PPL is based 
on the principles of fair competition, with a clear 
provision in the PPL which provides that the 
principle of competition shall be observed, the 
PPL does allow for domestic preferences. This 
introduces an element of discrimination into 
the public procurement process and hinders 
the achievement of fair competition. In addition, 
although the review revealed that the PPL is 
stable, it does allow for the cancellation of the 
public procurement process without specifying 
reasons. A number of contracting entities have 
in place specific regulations for the purpose of 
regulating their procurement exercises. These 
contracting entities only refer to the PPL if there 
was a legislative void in the specific regulation 
being applied. Compared with other EBRD 
countries Jordan scored medium compliance 
regarding quality of laws.

In practice, the PPL is slightly inflexible, leans 
towards over bureaucracy and although makes 
endeavours to promote fair competition 
allows for domestic preferences. As the PPL 
does not apply to all contracting entities, as 
some contracting entities have their own 
specific procurement regulations, it cannot 
be considered to be comprehensive. The PPL 
is supplemented by internal procurement 
rules and instructions that are followed by 
procurement officers. These internal rules and 
instructions are enacted in compliance with 
the law and provide procurement officers 
with specific guidelines regarding the public 
procurement process. Regardless of the 
applicable law, internal roles in the procurement 
process are clearly allocated. However, although 

these procurement rules and instructions are 
updated regularly, they are not publicly available. 
Contracting entities have in place a code of 
ethics which is strictly observed by procurement 
staff. Assisted by the PPD, most contracting 
entities provide training to their public 
procurement officers regarding their roles, rights, 
obligations in the public procurement processes. 
However, contracting entities applying specific 
regulations do not provide regular training to 
public procurement officers. On average Jordan 
scored high compliance for the quality of local 
public procurement practice.

Conclusions

Unsatisfactory transparency safeguards: The 
assessment highlighted the performance of 
several 'on the books' indicators with regard 
to transparency safeguards. For example, 
although the indicator for integrity managed 
to just secure medium compliance both the 
accountability and transparency indicator scored 
low compliance. This indicates that although 
the PPL is making endeavours to promote 
integrity across the procurement function 
there is room for improvement. The score for 
accountability suggests that the PPL is not 
adequately promoting accountability across all 
stages of the procurement process, balancing 
public and business dimensions and it does not 
provide sufficient enforcement instruments for 
private sector suppliers. Regarding transparency, 
the score implies that procurements do not 
appear to be public, transparent or objective. In 
the survey of local practice the accountability 
indicator managed to just secure high 
compliance, with the transparency indicator 
securing medium compliance. A reversal in the 
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 Chart 12: Jordan	-	Public	
procurement	policies	in	
practice	(transparency	
safeguards,	efficiency	
instruments,	and	institutional	
and	enforcement	measures)

Note:	The chart presents the scores 
of the survey of public procurement 
policies in practice in three 
fundamental evaluation categories 
(transparency safeguards, efficiency 
instruments, and institutional and 
enforcement measures). The scores 
have been calculated on the basis of a 
practice questionnaire, based on the 
EBRD Core Principles for an Efficient 
Public Procurement Framework 
and answered by local contracting 
entities. Total scores are presented as 
a percentage with 100 per cent (one 
third of the pie chart) representing 
the optimal score for each evaluation 
category. A performance gap, the 
difference between the results of 
the survey of local practice and the 
benchmark, is marked in light orange, 
light blue and light green respectively.

Source:	2012 SEMED Public 
Procurement Assessment

clear, easy to follow and implemented well 
promoting cost.

Weaknessesz
The survey unearthed several weaknesses 
regarding local procurement practice. For 
example, the PPL does not apply to all 
contracting entities, as some contracting entities 
have their own specific procurement regulations 
which impacts the levels of accountability 
achieved. In addition, contracting entities 
applying specific regulations do not provide 
regular training to public procurement officers 
effecting integrity and efficiency. Moreover, 
transparency is impacted as electronic means 
of communication are not used. Furthermore, 
enforceability is compromised as contracting 
entities do not perceive the review and 
remedies system to be straightforward and 
the bodies undertaking reviews are perceived 
unpredictable.

opportunities
The survey highlighted several opportunities 
for reform. For example, to increase the levels 
of accountability, integrity and transparency 
achieved all procurement activity should be 
conducted electronically promoting speed of the 
procedure and cost of participation. In addition, 
to achieve integrity and efficiency contracting 
entities should provide procurement officers 
with recognised training leading to professional 
qualifications promoting simplicity and certainty. 
Moreover, to increase enforceability dedicated 
national regulatory agencies implementing 
independent review and remedies mechanisms 
should be created which in turn will aid certainty.

risks
Throughout the survey several regulatory 
risks were identified. For example, the PPL 
does not prescribe specific deadlines for the 
completion of the procurement process which 
impacts the levels of economy achieved. In 
addition, although prescribed by law electronic 
communications are not used influencing the 
levels of integrity and transparency enjoyed. 
Moreover, and most unfortunately with regard 
to accountability and enforceability, the bodies 
undertaking the review and remedies function 
are perceived to be corrupt.

Chart	12	presents the results of the assessment 
of quality Jordanian public procurement policies 
in practice. The chart presents the results of the 
assessment in three fundamental evaluation 
categories with transparency safeguards 
scoring (71 per cent) medium compliance, 
efficiency instruments scoring (83 per cent) high 
compliance, and institutional and enforcement 
capacity scoring (83 per cent) high compliance. 
The performance gap in implementing 
transparency safeguards indicates that 
contracting entities should be more transparent 
in their procurement policies. This can be 
achieved by publishing internal procurement 
rules and instructions that should be followed by 
procurement officers.

2.3.3 CONCLUSIONS AND 
RECOMMENDATIONS 

Overview

Both primary and secondary legislation govern 
public procurement in Jordan. The PPL is 
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 Chart 11: Jordan	-	Quality	of	

local	procurement	practice	as	

compared	to	countries	in	the	

EBRD	region

Note:	The chart presents the scores 
for the quality of local procurement 
practice as compared to countries in 
the EBRD region. The scores have been 
calculated on the basis of a practice 
questionnaire, based on the EBRD Core 
Principles benchmark for an Efficient 
Public Procurement Framework 
and answered by local contracting 
entities. Total scores are presented 
as a percentage with 100 per cent 
representing the optimal score.

Source:	EBRD Public Procurement 
Assessment 2010 & SEMED Public 
Procurement Assessment 2012. 



78 79

  2.3 JORDAN

implementation of inadequate integrity 
safeguards, weak efficiency instruments and 
poor institutional and enforcement measures. 
The regulatory and performance gaps, and 
the resultant implementation gaps, identified 
regarding the adoption of inadequate integrity 
safeguards are explained by the fact that 
although benefiting from good accountability 
procedures, accountability in general is 
compromised as there is no dedicated national 
regulatory agency or an independent review and 
remedies mechanism. This is compounded as 
the PPL does not provide sufficient enforcement 
instruments for private sector suppliers. The 
regulatory gap in the transparency indicator 
is due to the fact that the public procurement 
process may be cancelled without providing 
an explanation. The gap in the institutional and 
enforcement framework is because the PPL does 
not provide sufficient enforcement instruments 
for private sector suppliers. Enforceability is 
also compromised as the institutions operating 
the complaints mechanism are perceived to 
be corrupt. This corruption has also impacted 
on the levels of economy and efficiency 
achieved. These inconsistencies have resulted 
in the identification of unacceptable levels of 
risk regarding the procurement, contracting 
and execution of publically administered 
projects. Consequently, these inconsistencies 
and implementation gaps suggest several 
opportunities for improvement between the 
legislative framework and local procurement 
practice. In addition, the legislative framework 
requires updating to fully comply with 
regulatory standards recommended by 
international best practice. Moreover, the PPL 
is not compliant with the WTO GPA standards 
as it allows for domestic preferences and does 
not make adequate endeavours to promote 
fair competition. Moreover, it is important 
that a dedicated national regulatory agency 
be established and a revised and updated 
independent review and remedies mechanism 
implemented. Furthermore, there is an urgent 
need to fully utilize ICT and specifically the 
internet to better manage public procurement 
activities

Chart	13	presents the regulatory and 
performance gaps identified in the assessment 
of public procurement laws and practice.

Main policy recommendations

Analysis of the assessment data has 
informed the development of several policy 
recommendations. These include:

•	 Establish	a	dedicated	national	regulatory	
agency	supported	by	a	revised	and	
updated	independent	review	and	
remedies	mechanism.  
An independent regulatory institution with 
regulatory powers to develop policy and 
monitor the compliance of contracting 
entities will enhance the current levels of 
accountability, integrity and enforceability 
enjoyed. A dedicated remedies body 
implementing an independent review and 
remedies mechanism will promote integrity 
and transparency of the process across 
the pre-tendering, tendering and post-
tendering phases of the public procurement 
process. The enhancement of the levels of 
accountability, integrity and enforceability 
will contribute to the achievement of fairer 
competition which in turn will increase the 
perception of fair trade with contracting 
entities. This will result in higher levels 
of satisfaction by local businesses and 
enterprises regarding participation in public 
tenders.

•	 Utilize	ICT	and	the	internet		
to	promote	online	submissions	and	
electronic	communication	between	
stakeholders.  
There is an urgent requirement to use 
ICT and specifically the internet to better 
manage public procurement activities 
across the pre-tendering, tendering and 
post-tendering phases of the public 
procurement process. The effective use 
of modern ICT tools will encourage the 
modernisation and simplification of 

survey of procurement practice has the integrity 
indicator scoring low compliance. This medium 
score for transparency suggests that there is a 
need to ensure that procurement opportunities 
are promoted through a single point of access. 
The low score for integrity could be explained 
by the fact that communication between 
contracting entities and tenderers is rigid since 
contracting entities do not utilize electronic 
means of communication. These varying 
levels of achievement between the review of 
legislation and the survey of practice highlights 
that in general the transparency safeguards are 
not aligned to achieve their overall aim. Until 
the safeguards are fully aligned transparency 
of the process will be at risk and little or 
no improvement regarding accountability, 
integrity or transparency of the process can 
be achieved. This will result in unbalanced 
business dimensions, partial delivery of 
government policy, and ineffectual anti-
corruption safeguards throughout all phases of 
the public procurement process. Overall, both 
'on the books' and in practice the assessment 
highlighted several regulatory and performance 
gaps which require immediate attention.

Insufficient efficiency instruments: In the review 
of the PPL the efficiency instruments scored 
poorly. Although the competition and economy 
indicators scored medium compliance the 
efficiency and proportionality indicators scored 
low and very low compliance respectively. 
The score for competition is because the law 
allows for domestic preferences. Regarding 
economy the law should be reviewed to ensure 
that public procurement can be accomplished 
in a reasonable time frame. The low score in 
the efficiency indicator implies that the legal 
framework does not embrace the concept of 
making endeavours to ensure value for money is 
achieved. The very low score for proportionality 
indicates that the law does not encourage the 
formality of the public procurement procedure 
to reflect the scope and size of the contract. 
In the survey of local practice the economy, 
efficiency and competition indicators scored 
high compliance. However, although improving 

on its score in the review the proportionality 
indicator only scored medium compliance. This 
suggests that contracting entities are failing 
to align the value and scope of the contract 
with the choice of contract type and tendering 
procedure available. In terms of efficiency 
instruments contracting entities were found 
to apply in practice higher standards than 
required by law, with the survey of local practice 
recording higher marks than in the legislative 
review. This indicates that contracting entities 
are mindful that public procurement should 
be seen to be transparent and objective, 
competition should be encouraged, the 
timeframe for undertaking the procedure should 
be reasonable and that value for money should 
be achieved. That said, both 'on the books' and 
in practice efficiency instruments were assessed 
in aggregate as average with the assessment 
highlighting several regulatory and performance 
gaps which require treatment.

Regulatory and performance gaps: The 
assessment revealed inconsistencies and 
opportunities for improvement between the 
legislative framework and local procurement 
practice. These implementation gaps require 
attention and treatment in the short-run. The 
assessment for the quality of the Jordanian local 
procurement legal framework as compared 
to countries in the SEMED region highlighted 
that with the exception of uniformity and 
stability where a high performance was 
achieved, the PPL scored very low compliance 
to medium compliance with the benchmark. 
The assessment of the quality of the local 
procurement practice highlighted an improved 
performance with all indicators, apart from 
integrity and proportionality, scoring high 
compliance regarding the essential transparency 
safeguards and efficiency instruments. However, 
the results of the assessment suggest that the 
PPL in its current state does not provide a solid 
base for supporting modern public procurement 
practice. In addition, the assessment discovered 
numerous inconsistencies between the legal 
framework and local public procurement 
practice. These inconsistencies include the 
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public procurement procedures. This in 
turn will reduce transaction costs for both 
contracting entities and local businesses 
and enterprises and foster increased 
levels of participation from the local 
supplier community promoting economic 
development.

•	 Dedicated	public	procurement	policies	
should	be	used	to	facilitate	economic	
development.  
The introduction of simplified procedures 
for small value contracts will encourage 
the participation of local SMEs in public 
tenders. This will contribute to economic 
development at a sub-regional, regional 
and national level.

•	 Escalate	enforceability	levels.  
Revise the existing public procurement law 
to incorporate enforcement instruments 
for public sector suppliers, timescales for 
completion of all aspects of the process 
including payments, and compensation 
in the event of the cancellation of a 
procurement. This will result in regulatory 
mechanisms being better placed to 
assess the compliance of the contracting 
entities and employ appropriate corrective 
measures where required.

•	 Increase	the	current	levels	of	
accountability	achieved.  
The current public procurement legal 

framework should be reviewed with a 
view of promoting accountability across 
all stages of the procurement process, 
balancing public and business dimensions 
of the process. Robust accountability 
instruments should be developed to 
ensure a level of operational ability 
commensurate with that required to 
satisfy WTO GPA standards. Robust 
accountability instruments will develop 
a clear chain of responsibility between 
management, budget and procurement 
officials. This in turn will contribute to 
increased levels of simplicity and certainty 
achieved.

•	 Promote	the	continuous	personal	
development	of	procurement	staff.  
Develop an online "body of knowledge" to 
assist procurement staff in their continuous 
personal development obligations 
leading to purchasing and supply 
awards recognised at both national and 
international levels. This increase in the skills 
levels of procurement staff will contribute 
to increased levels of accountability, 
integrity, efficiency and economy of the 
public procurement process.

•	 Deliver	policy	through	procurement.  
The government should utilise public 
tenders and the public procurement 
process to implement its environmental 
and social policy commitments.

 Chart 13:	Jordan	-	Regulatory	and	performance	
gaps	identified	in	the	assessment	of	public	
procurement	laws	and	practice

Note:	The chart presents the scores for the regulatory 
gaps identified in the review of public procurement 
legislation, and the performance gaps identified in the 
survey of local procurement practice for each Core Principles 
benchmark indicator. The regulatory gap is marked in 
light blue, while the performance gap is marked in dark 
blue. The implementation gap (the percentage difference 
between the higher scoring regulatory gap and the lower 
scoring performance gap) highlights issues regarding the 
implementation of public procurement legislation in practice. 
The wider the percentage performance gap the greater the 
issues regarding the implementation of public procurement 
legislation.

Source:	2012 SEMED Public Procurement Assessment
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2.4 MOROCCO

2.4.1 PUBLIC PROCUREMENT 
LEGISLATION REVIEW SUMMARY

Legislative framework

Public procurement in Morocco is regulated 
by Decree N 2-06-388 dated 5th February 
2007 related to public procurement legislation 
(PPL), and secondary legislation: Prime Minister 
Decisions1. Although Moroccan PPL is based 
on the principles of fair competition, it does 
allow for domestic preferences2. Moroccan 
PPL aims to regulate all three phases of the 
public procurement process: pre-tendering, 
tendering, and post-tendering. However 
the review highlighted that the PPL does 
not regulate the post-tendering phase as 
robustly as the tendering phase of the public 

1 For example Prime Minister Decision N 3-70-07 dated 
on September 18, 2007 detailing furnishing contracts not 
submitted to PPL,and Ministers Decisions For example 
Decision of Ministry of Finance N 1291-07 dated on 4th July 
2007 establishing costs of obtaining copies of plans and 
technical documents for tender participation

2 A price preference of up to 15 per cent for Moroccan 
tenderers

procurement process. In addition, the PPL does 
not require the contract terms and conditions 
to be fair and balanced or reflect best business 
practice. However, the PPL is stable and local 
business stakeholders are provided with 
sufficient time to learn the skills necessary 
to prepare tenders and compete for public 
contracts.

On average Moroccan PPL scored 69 per cent 
(medium compliance) compared with other 
EBRD countries of operations on the quality of 
its public procurement legal framework. Chart 
1 presents the scores for the quality of the 
public procurement legal framework for each 
Core Principles indicator. In the review the PPL 
scored high compliance in the competition 
(85 per cent), proportionality (80 per cent), 
and stability (87 per cent) indicators,medium 
compliance in the accountability (62 per 
cent), transparency (60 per cent), efficiency 
(67 per cent), uniformity (62 per cent), 
enforceability (60 per cent) and flexibility 
(70 per cent) indicators, and low compliance 
in the economy (52 per cent) indicator,and 
very low compliance in the integrity (47 per 
cent) indicators. The review revealed that 
the low scores were because Moroccan 
PPL does not provide mandatory standard 
tender documentation and public contracts 
standard terms and conditions and insufficient 
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 Chart 1: Morocco  - Quality of public procurement legal 

framework

Note: The chart presents the scores for the quality of the public procurement 
legal framework for each benchmark indicator. The scores have been 
calculated on the basis of a legislation questionnaire, based on the EBRD 
Core Principles for an Efficient Public Procurement Framework and answered 
by local legal advisers. Total scores are presented as a percentage with 100 
per cent representing the optimal score for each Core Principles benchmark 
indicator.

Source: 2012 SEMED Public Procurement Assessment

measures to limit the scope of undue influence 
while conducting public procurement 
procedures. 

Regulatory institutions

In Morocco there is no single independent 
regulatory institution with regulatory powers to 
develop and implement procurement policy. In 
addition there is also no independent dedicated 
remedies body to handle complaints related to 
public procurement and monitor the compliance 
of contracting entities. In Moroccan several 
institutions are involved in setting up rules and 
monitoring public procurement compliance. 
These include:

•	 Public Tenders Commission (“commission 
des marchs”). 
The Public Tenders Commission (PTC) is 
regulated by Decree n 2-78-840 dated 
30 December 1975. The Chairman of the 
PTC is appointed by the Prime Minister 
(PM), with the remaining ten members 
representatives from relevant Ministries. 
The core function of the PTC is to monitor 
enforcement and suggest amendments to 
the PPL. In addition, the PTC is responsible 
for giving opinions on awards, execution 
and settlement of public contracts, and 
giving opinion on complaints related to 
public tenders and disputes regarding 
public contracts.

•	 National Audit Body (“Cour des Comptes”)  
The National Audit Body (NAB) is the 
central independent authority responsible 
for reviewing the accounts of each public 
entity and reports to the King. In addition, 
the NAB monitors PPL compliance as part of 

its general audit review Art 2, Law No. 62-99 
of 2002.

•	 Ministry of the Interior 
The Ministry of the Interior (MoI) is 
responsible for reviewing and monitoring 
the public procurement process in 
municipalities. The MoI is headed by the PM 
and reports to the Government.

Chart 2 presents the results for the quality 
of the public procurement regulatory and 
institutional framework. The PPL scored high 
compliance (87.5 per cent) for the stability 
indicator, and medium compliance for the 
uniformity (62.5 per cent),flexibility (70 per 
cent),and enforceability (60 per cent) indicators. 
Consequently, the survey revealed several 
regulatory gaps in the uniformity (37.5 per 
cent), flexibility (30 per cent), and enforceability 
(40 per cent) indicators. These regulatory gaps 
suggest the PPL is not comprehensive,the law is 
not easy to enforce, and the legal framework is 
not market- friendly.

Scope of regulation

Moroccan PPL covers national and local 
government procurement and endeavours 
to regulate all three phases of the public 
procurement process. However, the PPL does not 
establish specific procurement rules for public 
law institutions or municipalities. Moreover in 
addition to specific contracts listed in Prime 
Ministers Decisions, concession contracts are 
expressly excluded from the PPL and subject to 
ad hoc regulations.

Pre-tendering: Although Moroccan PPL is based 
on fair competition and equal opportunity in 

62.5%

37.5%

87.5%

12.5%
70%

30%

60%

40% 62.5%

37.5%

87.5%

12.5%
70%

30%

60%

40%

Uniformity

Regulatory Gap in Uniformity
Indicators

Stability

Regulatory Gap in Stability
Indicators

Flexibility

Regulatory Gap in Flexibility
Indicators

Enforceability

Regulatory Gap in Enforceability
Indicators

 Chart 2: Morocco - Quality 
of public procurement 
institutional and enforcement 
framework

Note: The chart presents the 
scores for the quality of the public 
procurement institutional and 
enforcement framework. The scores 
have been calculated on the basis of 
a legislation questionnaire based on 
the EBRD Core Principles benchmark 
for an Efficient Public Procurement 
Framework and answered by local 
legal advisers. Total scores are 
presented as a percentage with 100 
per cent (one quarter of the pie chart) 
representing the optimal score for 
each of the four institutional and 
enforcement measures. A regulatory 
gap, the difference between 
the assessment results and the 
benchmark, is marked in light blue, 
light orange, light purple and light 
green respectively.

Source: 2012 SEMED Public 
Procurement Assessment
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bidding for public contracts, the PPL does allow 
for domestic preferences. In addition, the review 
discovered that the PPL does not contain any 
provisions requiring the terms and conditions 
of a contract to be fair,balanced or reflect best 
business practice. Apart from the national 
defense administration, public procurement 
planning is mandatory for contracting entities. 
Each public procurement plan should be 
prepared during the first quarter of the financial 
year and should cover all public procurements 
for that year. Tender documentation should be 
made available to the public with a minimum 
of 21 days to the submission deadline. However, 
this can be extended to 40 days for works 
contracts exceeding a value of 65,000,000 
Moroccan Dirhams, and services contracts 
exceeding a value of 1,800,000 Moroccan 
Dirhams.

The PPL does not require mandatory 
aggregation of lots as it is facultative. In addition, 
the PPL does not provide for contract valuation 
methods that take into account the whole life 
costs of the goods and services purchased. 
However the contract valuation should take into 
account the market value and contract duration 
of the procurement. Although cascaded 
thresholds have been established, the formality 
of the procedure is adjusted to the contract 
type and value. If a tender security is required 
contracting entities are obliged to publish 
details of the tender security in the contract 
notice. Unsupportively, the PPL does not provide 
for a maximum tender security amount, and 
unhelpfully does not require setting the tender 
security proportionately to the contract value.

Although the PPL allows for the use of languages 
other than Arabic - the official language of 
Morocco - unfortunately the PPL does not 
state the rules on the use of other languages 
in public procurement. Therefore, contracting 
entities are obliged to publish ad hoc rules in 
the relevant contract notice. The PPL requires 
that the contract notice must state the tender 
currency to be used for the contract when 
bidders are non-domicile in Morocco, and that 

bids in a foreign currency must be converted 
to Moroccan Dirhams. Regarding the Legal 
Efficiency Concept the PPL scored 40 per cent 
(low compliance) concerning the speed of the 
procedure suggesting that the pre-tendering 
phase is too bureaucratic and inflexible.

Tendering: Moroccan PPL prescribes procedures 
for the tendering phase. Each contracting entity 
is required to select an appropriate procurement 
method and prepare the procurement 
procedure. Depending on the procurement 
method, a public notice is required or suppliers 
are invited to participate. The PPL will allow the 
submission of tenders electronically, unless the 
tender notice states otherwise. However, a Prime 
Ministers Decision is required to specify the 
conditions for submitting tenders electronically 
and at the time of undertaking this review this 
decision has not been published. Moreover, an 
online publication website has been established3, 
with publication of the tender notification 
mandatory. In addition to the eligibility check, 
the procedure should describe the scope and 
terms of the procurement and may also specify 
additional eligibility requirements (technical 
capacity / financial standing) for the tenderer 
to satisfy. However, the PPL does not contain 
a provision requiring the contract terms and 
conditions to be fair and balanced or reflect best 
practice.

Tenders should be submitted within the 
submission deadline stipulated in the tender 
documents and officially opened the same day. 
Tenders are evaluated by the tender evaluation 
committee and awarded based on the tender 
evaluation criteria stipulated in the tender 
documents. Tenderers who fail in the technical 
and administrative evaluation are excluded from 
the financial evaluation. Regarding the Legal 
Efficiency Concept the PPL scored 90 per cent 
(high compliance) concerning the speed of the 
procedure.

3 www.marchespublics.gov.ma

Post-tendering: Moroccan PPL requires each 
contracting entity to undertake appropriate 
contract management of its public contracts 
portfolio. In cases where a contract value is 
higher than 1,000,000 Moroccan Dirhams, 
the contracting entity is requested to submit 
notification of the contract performance 
with any contract extension or amendment 
published on the public procurement website. 
However, the national defense administration 
is exempt from this requirement. Regarding the 
Legal Efficiency Concept the PPL scored very 
high compliance (100 per cent) concerning the 
speed of the procedure.

Eligibility rules

Moroccan PPL determines general primary 
eligibility criteria which clearly states when 
contractors are excluded from participation 
in the public procurement procedure. These 
primary eligibility criteria include: bankruptcy, 
liquidation proceedings, failing to fulfill 
obligations relating to payment of taxes or 
social security contributions, and exclusion 
from previous procedures and should be 
published in the contract notice.

In addition to these primary eligibility criteria, 
Moroccan PPL provides an opportunity 
for contracting entities to set additional 
qualification criteria for tenderers. For 
example, tenderers may be requested to 
demonstrate: past performance, professional 
competence, technical capacity, economic 
and financial standing, and professional 
qualifications. Moreover, some contracting 
entities set additional qualification criteria 
that are ambiguous and somewhat difficult to 
satisfy. For example,disproportionate financial 
standing, professional awards and staff 
qualifications. These additional qualification 
criteria can act as a barrier to entry for some 
firms especially micro, small and medium sized 
enterprises, which in turn negatively impacts 
equal opportunities and the promotion of 
economic development.

Moreover, the PPL details a list of 
certificates that may be required from the 
tenderer to prove compliance with the 
established eligibility criteria. These include: 
prequalification and good standing certificates 
provided by the tax and social security 
administration.

Procurement methods

Moroccan PPL provides for both tendering 
and negotiation procurement methods. These 
methods include:

•	 Open tender

•	 Restricted tender

•	 Negotiated procedure

•	 Competition

•	 Direct contracting

The PPL incorporates a clear test as to the 
choice between tendering and negotiated 
procedures. Open tender is the default 
procedure. Although contracting entities 
may apply other procedures, these can only 
be applied in situations where the law allows. 
For example, direct contracting is allowed for 
contracts up to 200,000 Moroccan Dirhams,with 
the contracting entity obtaining a minimum 
of three proposals from different tenderers. 
Regarding negotiated procedures, the PPL allows 
the selection of the tender type or method 
based on the specifics of the purchase and the 
contract scope and value.

Procurement process regulation

In Morocco tenders are valid for a period 
of 60 days, with the PPL requiring the 
contracting entity to finalise the procurement 
process within this period. However, there 
are options to extend this period. Although 
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the PPL does not define conditions for 
extensions,the PPL allows the contracting 
entity to set a period longer than 60 days 
to a maximum of 90 days. In addition,in 
cases where the process will take longer 
than 60 days or longer than 90 days, the 
PPL allows the contracting entity to 
request the tenderers, to extend the validity 
of their offers. In such cases, tenderers can 
choose to withdraw their tender. Moreover, 
although the PPL does not stipulate that 
the costs of tender participation should 
be kept low,the PPL states that tender 
documents should be free of charge except 
for architects drawings and technical  
documents.

The review highlighted that the PPL does 
not regulate the post-tendering phase as 
robustly as the pre-tendering and tendering 
phases of the public procurement process. 
For example, the PPL incorporates only 
minimal standards with regard to monitoring, 
contract management, payments, and 
completion dates. In the case of under 
performance or late completion, the 
contracting entity can impose contractual 
penalties, terminate the contract, or perform 
the contract at the expense of the contractor. 
Unfortunately, the PPL does not include 
any provisions requiring the monitoring the 

contractor's compliance with the tenders 
technical specification.

Chart 3 presents the average scores 
for efficiency of regulation of the public 
procurement process for key Legal Efficiency 
Concept indicators. In the review the 
simplicity (84 per cent) indicator scored high 
compliance, while the remaining indicators 
speed (66 per cent), cost (69 per cent), 
certainty (60 per cent) and fit-to-context 
scored medium compliance. The resultant 
regulatory gaps are the consequence of high 
transaction costs of procurement,with too 
many unpredictable elements in the current 
legal system,combined with the regulatory 
institutions struggling to adapt to the 
modern economic, social and legal context.

National review and remedies 
mechanisms for complaints related to 
public procurement

Moroccan PPL does not provide for 
independent review and remedies 
mechanisms, or a separate review and 
remedies mechanism for each phase of the 
public procurement process. Although the 
PBC reviews complaints regarding public 
procurements,the PBC is not independent 
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 Chart 3: Morocco - Efficiency of regulation of the public 

procurement process (average scores for key LEC indicators)

Note: The chart presents the average scores for the key Legal Efficiency 
Concept benchmark indicators for efficiency of regulation of the public 
procurement process. The scores have been calculated on the basis of a 
legislation questionnaire based on the EBRD Core Principles for an Efficient 
Public Procurement Frameworkanswered by local legal advisers. Total scores 
are presented as a percentage with 100 per cent representing the optimal 
score for each Legal Efficiency Concept benchmark indicator.

Source: 2012 SEMED Public Procurement Assessment

and cannot make decisions on public 
procurement remedies. However, public 
procurements and public contract award 
procedures are regularly audited by the NAB.

Tenderers may challenge a tender evaluation 
procedure by submitting a request to the 
relevant contracting entity. The contracting 
entity is obliged to reply within seven days of 
receiving such a claim. If the tenderer is not 
satisfied with the decision of the contracting 
entity, the tenderer may file a claim with 
the relevant Minister. The Minister in turn 
may cancel or suspend the tender for a 
maximum period of twenty days. Unhelpfully 
with regard to the process, there is no legal 
deadline for the Minister to respond to the 
tenderers claim. If the tenderer is not satisfied 
with the decision of the Minister, the tenderer 
may file a claim with the PBC. However, 
there is no legal deadline for the PBC to 
respond to the claim, and its decisions are 
only recommendations that are not binding. 
Therefore, tenderers may choose between 
following the administrative remedies 
procedure and make representations to 
the relevant Minister and the PBC, or file a 
complaint to the Administrative Court. The 
review identified that the current complaint 
mechanism is free of charge to participants.

Chart 4 presents the assessment scores for 
the quality of public procurement review 
and remedies legislation compared to other 
countries in the EBRD region. The review 
scored 65 per cent (medium compliance) 
for the quality of its review and remedies 
legislation. This places Morocco at the middle 
of the lower half of the range of results 

compared to other countries in the EBRD 
region sitting just 2 percentage points above 
Moldova and Ukraine, 2 percentage points 
behind Belarus, and 33 percentage points 
below the top ranked country Turkey.

Assessment overview

Chart 5 presents the assessment results for 
the quality of the national legal framework 
(law on the books) as compared to countries 
in the EBRD region. The review scored 67 per 
cent (medium compliance) for the quality 
of the national legal framework. This score 
places Morocco at the lower end of the 
range of the range of results compared to 
other countries in the EBRD region sitting 
level with Bosnia and Herzegovina and 24 
percentage points below the top ranked 
country Hungary.

In addition, the review highlighted several 
strengths, weaknesses, opportunities and 
risks regarding Moroccan PPL. These include:

Strengths
The review highlighted some strengths of 
the Moroccan public procurement legislative 
framework. For example,Moroccan PPL is 
stable and aims to achieve economy and 
cost optimization through relatively low 
participation costs. In addition the PPL makes 
endeavours to promote fair competition and 
certainty through the publication of clear 
eligibility rules,and achieves transparency 
through the online publication of notices 
promoting speed within the public 
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 Chart 4: Morocco - Quality 
of public procurement review 
and remedies legislation as 
compared to countries in the 
EBRD region

Note: The chart presents the 
scores for the quality of public 
procurement review and remedies 
legislation as compared to countries 
in the EBRD region. The laws 
have been benchmarked against 
key requirements of the Core 
Principles for enforceability of public 
procurement laws. The scores have 
been calculated on the basis of a 
checklist on remedies procedures 
answered by local legal advisors. Total 
scores are presented as a percentage 
with 100 per cent representing the 
highest performance in the Legal 
Efficiency Concept benchmark 
indicators.

Source: EBRD Public Procurement 
Assessment 2010 & SEMED Public 
Procurement Assessment 2012. 
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procurement process. Moreover, the PPL 
aims to promote accountability across all 
stages of the public procurement process 
through mandatory procurement planning, 
and a clear chain of responsibility between 
management, budget and procurement 
officials.

Weaknesses
The review identified several weaknesses 
regarding the legislative framework. For 
example, enforceability is not achieved as 
there is no independent remedies mechanism 
or no independent regulatory institution to 
assess the compliance of contracting entities 
which compromises certainty. In addition,as 
the PPL allows for domestic preferences this 
negatively impacts the promotion of fair 
competition, as does the lack of the provision 
requiring the contract terms and conditions 
to be fair,balanced and reflect best business 
practice. The PPL cannot be considered to 
be unitary and comprehensive as it does not 
include procurement rules for all public sector 
entities. These weaknesses impact the level of 
system uniformity achieved. Because electronic 
communication between contracting entities 
and tenderers is not permitted and the PPL 
does not require procurement monitoring, 
transparency of procurement decision 
making is impacted. Moreover, as the PPL 
does not regulate the post-tendering phase 
robustly, accountability of the whole process is 
compromised. Furthermore, the economy of the 
process is affected as the contract evaluation 
methods do not not require aggregation of 
demand or appraising the whole-life costs of the 
large projects.

Opportunities
The review revealed several opportunities 
for reform and modernisation of the national 
procurement system. Current efforts to 
ensure better competition and transparency 
of the public procurement process should 
be continued. To enhance the current levels 
of enforceability, independent review and 
remedies institutions should be established 
to monitor contracting entities. For example, 
following debate regarding the review of the 
PPL draft public procurement legislation has 
been published. If effectively implemented 
the reform will be an opportunity to achieve 
significant improvements in the national 
procurement system. Better certainty 
and uniformity could be achieved by the 
development and implementation of 
standardised online bid submission tools and 
better use of standard contract templates. In 
addition, the on-line submission of tenders and 
electronic communication between process 
stakeholders will enhance levels of integrity, 
transparency and economy of the public 
procurement process.

Risks
Throughout the review several regulatory risks 
were identified. For example, the structure of 
the system is too centralised and is not flexible 
enough to accommodate the nature and 
dimensions of the market. In addition, as the PPL 
allows for domestic preferences this counteracts 
the aim to achieve fairer competition. Moreover, 
the PPL does not provide a code of ethics 
for public procurement officers or require 
procurement officers to have adequate contract 
management capabilities. This impacts the 
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 Chart 5: Morocco - Quality 
of national legal framework as 
compared to countries in the 
EBRD region

Note: The chart presents the scores 
for the quality of the national legal 
framework (law on the books) 
as compared to countries in the 
EBRD region. The scores have been 
calculated on the basis of a legislation 
questionnaire, based on the EBRD 
Core Principles for an Efficient Public 
Procurement Framework and answered 
by local legal advisers. Total scores 
are presented as a percentage with 
100 per cent representing the highest 
performance in the Legal Efficiency 
Concept benchmark indicators.

Source: EBRD Public Procurement 
Assessment 2010 & SEMED Public 
Procurement Assessment 2012. 

accountability and integrity of the public 
procurement process.

Chart 6 presents the results for the public 
procurement policies on the books in three 
fundamental evaluation categories. The PPL 
scored medium compliance for efficiency 
instruments (71 per cent) and institutional and 
enforcement capacity (70 per cent), and low 
compliance for the integrity safeguards (57 
per cent). Consequently, as a result of these 
medium to low compliance scores the review 
highlighted regulatory gaps across all three 
evaluation categories: efficiency instruments 
(29 per cent), institutional and enforcement 
capacity (30 per cent), and integrity safeguards 
(43 per cent). The integrity safeguards regulatory 
gap suggests that the PPL needs to improve 
accountability across all three stages of the 
procurement process balancing public and 
business dimensions of the process, promoting 
integrity between the procurement function and 
transparency in delivering government policy 
and value for money. Moreover, with regard to 
the gap in efficiency the PPL should promote 
fairer competition and prevent discrimination 
in public procurement, and enable public 
procurement to be accomplished in a reasonable 
timeframe. Furthermore, concerning the gap in 

the institutional and enforcement capacity, this 
suggests that the PPL is not easy to enforce, the 
legal framework is not uniform, stakeholders 
do not fully understand their roles, rights and 
obligations, and the law is not flexible enough to 
accommodate the changing market. 

2.4.2 LOCAL PROCUREMENT PRACTICE 
REVIEW SUMMARY

Legal framework in practice

Local public procurement practitioners 
reported that Moroccan PPL is clear. However, 
some aspects of the PPL are considered 
incomplete,subject to interpretation and in 
some cases require explanation. Although 
most contracting entities provide training to 
their public procurement officers regarding 
their roles, rights, and obligations in the 
public procurement process, the majority 
have not established internal procurement 
rules to close any regulatory gaps. For 
municipalities, training is provided by 
the MoI. The survey highlighted that pay 
levels for procurement officers are below 
levels set for other private sector technical 
specialists. Furthermore, there are no 
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 Chart 6: Morocco - Public 
procurement policies on 
the books (transparency 
safeguards, efficiency 
instruments, and institutional 
and enforcement measures)

Note: The chart presents the 
results of the assessment of 
public procurement policies on 
the books in three fundamental 
evaluation categories (transparency 
safeguards, efficiency instruments, 
and institutional and enforcement 
measures). The scores have been 
calculated on the basis of a legislation 
questionnaire, based on the EBRD 
Core Principles for an Efficient 
Public Procurement Framework and 
answered by local legal advisers. Total 
scores are presented as a percentage 
with 100 per cent (one third of the 
pie chart) representing the optimal 
score for each evaluation category. 
A regulatory gap, the difference 
between the assessment results and 
the benchmark, is marked in light 
orange, light blue and light green 
respectively.

Source: 2012 SEMED Public 
Procurement Assessment
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procurement manuals,instructions or codes 
of ethics available to procurement staff to 
consult. On average Morocco just met the 
conditions for medium compliance (61 per 
cent) for the general quality of its local public 
procurement practice.

Chart 7 presents the scores for the quality of 
local public procurement practice. The survey 
revealed that local procurement practice 
scored very low to high compliance with the 
Core Principles benchmark. In the survey the 
economy (79 per cent), and flexibility (76 
per cent) indicators scored high compliance, 
medium compliance in the transparency (63 per 
cent), efficiency (71 per cent), proportionality (66 
per cent), and stability (70 per cent) indicators, 
low compliance in the integrity (59 per cent), 
competition (53 per cent) and uniformity 
indicators, and very low compliance in the 
accountability (49 per cent) and enforceability 
(46 per cent) indicators. The high levels of 
compliance are because of the mandatory legal 
provisions for the preparation of a procurement 
plan before commencement of the procurement 
process, and that contracting entities have in 
place procedures for planning the procurement 

of recurrent contracts. The regulatory gap in 
the competition indicator is because domestic 
preferences are allowed. The very low level 
of compliance achieved in the enforceability 
indicator is because some aspects of PPL are 
incomplete and subject to interpretation, and in 
the accountability indicator because in practice 
the PPL does not balance public and business 
dimensions.

Institutional framework in practice

Compliance with Moroccan PPL is monitored by 
the NAB and the PBC. Although the PBC makes 
endeavours to harmonize rules and monitor 
public procurement compliance,it is not an 
independent regulatory institution. Regarding 
the institutional framework the MoI monitors 
the municipalities public sector procurement 
compliance.

Chart 8 presents the scores for the public 
procurement institutional and enforcement 
framework in practice. The data presented 
illustrates how the institutional framework has 
been evaluated by local contracting entities 
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 Chart 7: Morocco - Quality of local 
procurement practice

Note: The chart presents the scores for the 
quality of local procurement practice for each 
Core Principles indicator. The scores have 
been calculated on the basis of a practice 
questionnaire, based on the EBRD Core 
Principles for an Efficient Public Procurement 
Framework and answered by local contracting 
entities. Total scores are presented as a 
percentage with 100 per cent representing 
the optimal score for each Core Principles 
benchmark indicator.

Source: 2012 SEMED  
Public Procurement Assessment

and practitioners. A medium score for stability 
(70 per cent) suggests that in practice public 
procurement is progressing towards compliance 
with the PPL. However,a low score was acheived 
for uniformity (56 per cent), and a very low score 
for enforceability of procurement rules (47 per 
cent). The resultant performance gaps indicate 
that the institutional framework lacks a robust 
mechanism capable of assessing the compliance 
of contracting entities and employing corrective 
measures when necessary, and in addition to 
being considered as being too bureaucratic the 
legal framework in practice lacks flexibility and 
as such cannot accommodate the changing 
market.

Scope of regulation

The PPL covers national and local 
government procurement. However, the PPL 
does not establish specific procurement rules 
for public law institutions or municipalities. In 
addition, concessions are expressly excluded 
from the PPL, as well as specific contracts 
listed in Prime Ministers Decisions. Moreover, 
the use of direct contracting is limited to the 
conditions set by law4. The survey confirmed 
that contracting entities follow in practice the 
published PPL procedures covering all three 
phases of the public procurement process.

Pre-tendering: The survey highlighted that 
each contracting entity prepares an annual 
procurement plan, with inventory control 
used for planning the procurement of 

4 Direct contracting is allowed only for contracts amounting 
up to 200,000 Moroccan dirhams

recurrent contracts. Contracting entities use 
standard tender documents provided by the 
PPL. However, the survey revealed that no 
appraisals are undertaken to ensure that the 
procurement is economically justified. This 
has resulted in the decision to progress with 
a procurement being dependent on political 
and social factors rather than commercial 
acumen. The survey highlighted that 
efficiency of the process in practice during 
the pre-tendering phase scored (69 per cent) 
medium compliance.

Tendering: The survey revealed that 
although there are standard contract terms 
and conditions, these contracts do not cover 
all types of procurement. In practice French 
is the preferred language used for the tender 
documents. Moreover, all contract notices 
are published online and accessible to the 
public free of charge. However, electronic 
communication and online submission of 
proposals and tenders is not permitted. The 
survey highlighted that efficiency of the process 
in practice during the tendering phase scored 
(62 per cent) medium compliance.

Post-tendering: In addition to procurement 
audits conducted on contracting entities, 
post-tendering procedures monitor the 
delivery and verify the quantity, quality 
and timeliness of the goods and services 
procured. However, contracting entities 
do not use any manual or computerised 
procurement or contract monitoring system. 
The survey highlighted that the efficiency 
of the process in practice during the post-
tendering phase scored (84 per cent) high 
compliance.
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 Chart 8: Morocco - Public 
procurement institutional and 
enforcement framework in 
practice

Note: The chart presents the 
scores for the public procurement 
institutional and enforcement 
framework in practice. The scores 
have been calculated on the basis of a 
practice questionnaire, based on the 
EBRD Core Principles for an Efficient 
Public Procurement Framework 
and answered by local contracting 
entities. Total scores are presented as 
a percentage with 100 per cent (one 
quarter of the pie chart) representing 
the optimal score for each of the 
four institutional and enforcement 
measures. A performance gap, the 
difference between the results of 
the survey of local practice and the 
benchmark, is marked in light blue, 
light orange, light purple and light 
green respectively.

Source: 2012 SEMED Public 
Procurement Assessment
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Eligibility rules

Eligibility rules provided by law are in practice 
respected and followed. Submitting false 
declarations results in exclusion from the 
procurement process. In practice, the bidder 
who fails to comply to the published eligibility 
rules is excluded from the public procurement 
process and will not be awarded a public 
contract. However, if a decision on exclusion 
is unfair there is no legal protection for private 
sector stakeholders.

In addition,contracting entities do not 
establish additional prequalification criteria 
except for high value contracts for which the 
financial situation of tenderers is paramount. 
Moreover, prequalification is not mandatory 
and contracting entities do not prepare lists 
of prequalified contractors. Furthermore,there 
are no rules implemented to avoid conflicts of 
interest during procurement procedures.

Procurement procedures as applied by 
contracting entities

Although opentender is the default procudure 
Moroccan contracting entities can use all 
of the procurement procedures provided 
by law. This includes open tender, restricted 
tender, negotiated procedure, competition and 
direct contracting. However, the contracting 
entity may only use procedures other than 
open tender in situations where the law allows 
and in practice negotiatied procedure is used 
when the procurement can only be granted 
to a specific provider or for specific or urgent 
contracts.

Efficiency of the procurement process 
regulatory framework in practice

Contracting entities stated that it takes on 
average 45 days to complete the process to 
procure a goods and services contract to the 
value of EUR 250,000, and a works contract 

to the value of EUR 500,000. Contracting 
entities they believe that tenderers are 
allowed sufficient time to prepare and 
submit tenders, with the evaluation of 
tenders completed within the original tender 
validity period. In general, management 
of contracts is well developed with public 
contracts generally completed within the 
budget and on schedule. However, manual 
or computerized procurement and contract 
monitoring systems are not in place. The 
survey highlighted that public procurement 
planning procedures are implemented, with 
public procurement plans prepared for each 
budget year. Contracting entities are obliged 
to complete the plan before commencing 
the procurement process, and as a result 
the coordination of technical, financial and 
procurement planning is achieved. However, 
although an assessment of risks regarding the 
procurement is not mandatory, evaluations 
and audits of public contracts are undertaken. 
In practice, contracting entities have not 
introduced internal monitoring procedures or 
established auditing arrangements, although 
there are procedures to monitor the delivery 
of goods and services and contract payments. 
Consequently, changes in public procurement 
policies and procedures are not monitored. 
However as they are mandatory, contracting 
entities have adopted standard procurement 
forms and templates. In practice,public 
contracts administration is deemed fair and 
equitable.

Charts 9A - 9D presents the results for 
efficiency of the public procurement 
process for all three phases of the procedure 
benchmarked against the Legal Efficiency 
Concept benchmark indicators. The 
compliance scores presented in the charts 
highlight that there is little consistency in 
the scores achieved regarding efficiency of 
the public procurement process through 
all three phases. Regarding efficiency of 
the pre-tendering phase a high compliance 
score was achieved for the cost indicator, 
while a medium compliance score was 
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 Charts 9A-9D: Morocco - Overall efficiency of local public procurement practice and efficiency of each phase of public procurement process (pre-
tendering, tendering and post-tendering) in practice.

Note: The charts present the average scores for the five Legal Efficiency Concept benchmark indicators for efficiency of the public procurement process in practice in the pre-
tendering, tendering, and post-tendering stage of the public procurement process. Chart 9B presents the assessment scores for efficiency of local procurement practice in the pre-
tendering stage of the public procurement process. Chart 9C presents the assessment scores for efficiency of the local procurement practice in the tendering stage of the public 
procurement process. Chart 9D presents the assessment scores for efficiency of the local procurement practice in the post-tendering stage of the public procurement process. 
The scores have been calculated on the basis of a practice questionnaire based on the EBRD Core Principles for an Efficient Public Procurement Framework and answered by local 
contracting entities. Total scores are presented as a percentage with 100 per cent representing the optimal score for each Legal Efficiency Concept benchmark indicator.

Source: 2012 SEMED Public Procurement Assessment
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achieved for the certainty, fit to context 
and simplicity indicators. Speed achieved a 
very low compliance score. Regarding the 
tendering phase a high compliance score 
was achieved for the simplicity and speed 
indicators, while a medium compliance score 
was achieved for the cost, certainty and fit 
to context indicators. Regarding the post-
tendering phase a very high compliance 
score was achieved for certainty indicator, 
while a high compliance score was achieved 
for the remainder of the indicators. On 
average across all three phases the simplicity 
indicator scored well demonstrating that 
the process is considered straightforward 
and achieves a reasonable balance between 
the user friendly approach and the 
sophistication required by the local legal 
and business culture. However, the speed 
and cost indicator produced a wide variety 
of results across all three phases of the 
process highlighting that although there are 
costs associated with the inherent delays,the 
treatment of these indicators over the 
duration of the process is at best inconsistent. 
Moreover, while the certainty, and fit-to-
context indicators scored well across the 
process the scores reflect that there are 
some concerns concerning the predictability 
of the legal system, especially in the first 
two phases of the process, with the legal 
institutions not fully adapted to the current 
economic, social and legal context.

Efficiency of the review and remedies 
system in practice

The survey confirmed that in practice 
complaints are heard by the PBC, contracting 

entities, relevant Ministers, or Administrative 
Courts. Although the PBC is not independent, 
the survey revealed that the complaints 
procedure is considered by contracting 
entities to be generally straightforward and 
effective. However, the scores achieved for 
efficiency of the public procurement review 
and remedies in practice would cast some 
doubt on the views of the contracting entities. 
Concerning cost, although the mechanism is 
free of charge it only secures a medium score 
in the survey. However, although the speed of 
the proceedings are deemed by contracting 
entities to be reasonable, the score achieved 
in the survey for this Legal Efficiency Concept 
indicator would challenge this view. In 
addition, procurement records are not made 
public and only disclosed to Judicial Courts. 
Regretfully,the survey unearthed that the 
public procurement bodies undertaking the 
complaints procedure are perceived to be 
corrupt.

Assessment overview

Chart 11 presents the assessment results 
for the quality of local procurement practice 
as compared to other countries in the 
EBRD region. Morocco scored 63 per cent 
(medium compliance) for the quality of its 
local procurement practice. This score places 
Morocco in second last place 7 percentage 
points above Moldova the lowest placed 
country, level with below Belarus, and a 
full 24 percentage points below Poland the 
highest placed country.

In addition, the survey highlighted several 
strengths, weaknesses, opportunities and 
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 Chart 10: Morocco - Efficiency of public procurement review and 

remedies in practice

Note: The chart presents the average scores for the five Legal Efficiency Concept 
benchmark indicators for efficiency of the public procurement review and 
remedies procedures in practice. The scores have been calculated on the basis 
of a checklist on remedies procedures and case studies answered by local 
legal advisors. Total scores are presented as a percentage with 100 per cent 
representing the highest performance in the Legal Efficiency Concept indicators, 
equivalent to full compliance with the Legal Efficiency Concept benchmark.

Source: 2012 SEMED  
Public Procurement Assessment

risks regarding application of the PPL in 
practice. These include:

Strengths
The survey highlighted several strengths. 
For example, the survey revealed that 
Moroccan PPL is clear and comprehensive 
achieving economy and cost optimization 
through low participation costs in 
both the procurement process and the 
review mechanism. Efficiency levels 
are enhanced through the training of 
procurement officers, the preparation of 
annual procurement plans, and the use 
of inventory control for the planning of 
recurrent contracts. These strengths also 
contribute towards achieving speed and 
cost reduction within the process. Stability 
of the process is encouraged as tenderers 
are allowed sufficient time to prepare and 
submit tenders, allowing these stakeholders 
to learn their roles, rights and obligations 
regarding the public procurement 
process. In addition, the use of standard 
tender procurement forms and contract 
documentation for all types of contracts 
encourages efficiency and economy of the 
process achieving speed, cost and certainty. 
Moreover, the levels of transparency 
achieved are enhanced as all contract 

notices are published online,which also 
positively contributes to simplicity, speed 
and cost reduction of the procurement 
process. Furthermore,accountability of 
the process in practice is promoted as 
contracting entities follow the published 
PPL procedures, with particular emphasis 
on the eligibility rules being respected and 
followed.

Weaknesses
The survey unearthed numerous weaknesses. 
For example, in practice there are issues 
with competition as prequalification 
for the public procurement process is 
not mandatory. Regarding integrity, 
procurement officers are not treated 
the same as private sector officers, and 
have no procurement manuals,rules or 
guidelines which impacts accountability 
and transparency. In addition, some aspects 
of the PPL are considered to be incomplete 
and subject to interpretation with no 
internal monitoring or auditing procedures 
or requirement to assess procurement 
risk. This impacts accountability and 
certainty. Uniformity is not fully achieved 
as there are no procurement rules for 
public law institutions or municipalities,and 
concessions are expressly excluded from 
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 Chart 11: Morocco - Quality 
of local procurement practice 
as compared to countries in the 
EBRD region

Note: The chart presents the scores 
for the quality of local procurement 
practice as compared to countries in 
the EBRD region. The scores have been 
calculated on the basis of a practice 
questionnaire, based on the EBRD Core 
Principles benchmark for an Efficient 
Public Procurement Framework 
and answered by local contracting 
entities. Total scores are presented 
as a percentage with 100 per cent 
representing the optimal score.

Source: EBRD Public Procurement 
Assessment 2010 & SEMED Public 
Procurement Assessment 2012. 
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the PPL. Moreover, no appraisals are 
undertaken to ensure that the procurement 
is economically and commercially justified 
and as such efficiency of the process is 
compromised. Furthermore, the transparency 
of the process in practice is negatively 
impacted as electronic communication 
and online submission of tenders is not 
allowed,monitoring systems do not exist, and 
procurement records are not made public. 
This in turn impacts the speed, cost and 
certainty of the public procurement process 
in practice. 

Opportunities
The survey highlighted several opportunities 
for reform. For example, uniformity could be 
enhanced by establishing specific procurement 
rules for concessions, public law institutions 
and municipalities. To increase transparency 
online submission of tenders and electronic 
procurement and monitoring should be 
permitted. This will positively impact the 
speed and cost of the process. In addition, to 
aid integrity independent institutions should 
be established to implement an independent 
review and remedies mechanism which in 
turn will promote certainty and simplicity. 
Moreover,a system should be developed to 
harmonize the monitoring of compliance 
within municipalities promoting integrity and 
accountability.

Risks
Throughout the survey several regulatory 
risks were identified. For example,regarding 
enforceability the existing institutions 
operating the complaints mechanism are 
perceived to be corrupt impacting certainty. 
Moreover,as the PPL currently does not 
prescribe specific deadlines for completion 
of the procurement process there is a risk 
to the achievement of accountability and 
efficiency,which in turn impacts speed 
and certainty. It is unclear if electronic 
communication is allowed which places a 

risk on the integrity and transparency of 
the process impacting simplicity and certainty.

Chart 12 presents the data for public 
procurement policies in practice regarding 
integrity safeguards, efficiency instruments 
and institutional and enforcement capacity. 
Two of the indicators scored low compliance 
namely institutional and enforcement capacity 
(54 per cent) and integrity safeguards (58 
per cent), while the efficiency instruments 
indicator scored medium compliance (63 per 
cent). These low to medium scores indicate 
large performance gaps across all three 
indicators. The institutional and enforcement 
capacity performance gap (46 per cent) is 
the result of a weak institutional framework 
which lacks accountability. More specifically, 
the lack of independent regulatory agencies 
and an independent review and remedies 
mechanism. In addition, the integrity 
safeguards performance gap (42 per cent) 
highlights a lack of public procurement anti-
corruption precautions and procedures, as well 
as mandatory transparency mechanisms and 
accountability requirements. Moreover, the 
performance gap (37 per cent) in the efficiency 
instruments suggests that the procurement 
practices and procedures which ensure that 
the purchase meets the requirements are 
uneconomic and inefficient. In sum, regarding 
Moroccan public procurement policies in 
practice,even if the law does not set high 
standards these standards have not been met 
in practice.

2.4.3 CONCLUSIONS AND 
RECOMMENDATIONS 

Overview

Public procurement in Morocco is governed by 
primary and secondary legislation. Although 
stable and based on the principles of fair 
competition and non-discrimination, the 
PPL does allow for domestic preferences 
which negatively impacts the levels of 

competition and non-discrimination achieved. 
In addition,the PPL cannot be considered 
unitary and comprehensive as it does not 
establish specific procurement rules for public 
law institutions and municipalities. Moreover, 
although regulating all three phases of the 
public procurement process, regulation of 
the post-tendering phase is considered weak 
impacting accountability. Furthermore, the 
PPL does not contain provisions requiring the 
contract terms and conditions to be fair and 
balanced and reflect best practice. Compared 
with other EBRD countries Moroccan PPL 
scored medium compliance regarding quality 
of laws

Local public procurement practitioners reported 
that Moroccan PPL is clear and to a certain 
extent comprehensive. Consequently, aspects 
of the PPLare considered by contracting 
entities to be incomplete and subject to 
interpretation. In general, contracting entities 
have not established internal procurement 
rules to close regulatory gaps. However, 
although the PPL provides mandatory standard 
tender documentation and public contracts 
templates,there are no public procurement 
manuals or instructions available. In addition, 
there is no single independent regulatory 
institution with powers to develop policy and 
monitor the compliance of contracting entities. 
Moreover, the levels of enforceability and 
transparency achieved is impinged as although 
all contract notices are published online and 
accessible to the public free of charge, the PPL 
does not provide for independent remedies 
mechanisms and procurement records are 
not made public. On average Morocco scored 
medium compliance for the quality of its local 
public procurement practice.

Conclusions

Unsatisfactory transparency safeguards: 
Although the indicators for accountability 
and transparency managed to just secure 
medium compliance, the integrity indicator 
scored very low compliance. This indicates that 
the provision for public procurement anti-
corruption precautions and procedures, as well 
as mandatory transparency mechanisms and 
accountability requirements is unsatisfactory. 
Until the required safeguards are fully 
aligned transparency of the process will be 
compromised and no improvement regarding 
integrity can be achieved in the short-run. 
This will, in addition to abject delivery of 
government policy and the poor achievement 
of value for money, result in ineffectual anti-
corruption safeguards throughout all phases 
of the public procurement process. Although, 
the transparency safeguards in practice scored 
marginally better than the transparency 
safeguards 'on the books', overall the integrity 
safeguards were assessed as second-rate with 
the assessment revealing numerous regulatory 
gaps which require immediate treatment. 

Insufficient efficiency instruments: In the 
review the aggregate score for the competition 
instruments was assessed as only satisfactory. 
The assessment of the legislative framework 
highlighted that incorporation of inadequate 
efficiency instruments within the procurement 
regulations cast doubt as to whether value 
for money for a procurement can realistically 
be achieved. No doubt this is the same for 
procurements across all sectors and segments. 
In addition, it can be deduced that the low score 
for efficiency indicates that the procurement 
practices and procedures do not ensure that 
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Performance Gap - results for
implementing transparency
safeguards in practice
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 Chart 12: Morocco - Public 
procurement policies in 
practice (transparency 
safeguards, efficiency 
instruments, and institutional 
and enforcement measures)

Note: The chart presents the scores 
of the survey of public procurement 
policies in practice in three 
fundamental evaluation categories 
(transparency safeguards, efficiency 
instruments, and institutional and 
enforcement measures). The scores 
have been calculated on the basis of a 
practice questionnaire, based on the 
EBRD Core Principles for an Efficient 
Public Procurement Framework 
and answered by local contracting 
entities. Total scores are presented as 
a percentage with 100 per cent (one 
third of the pie chart) representing 
the optimal score for each evaluation 
category. A performance gap, the 
difference between the results of 
the survey of local practice and the 
benchmark, is marked in light orange, 
light blue and light green respectively.

Source: 2012 SEMED Public 
Procurement Assessment
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the final outcome of the procurement meets 
the desired requirements. This suggests that 
a sound business case and contract profile is 
not established before the tendering process 
is launched. Moreover, the survey of local 
practice highlights major issues with regard 
to competition and proportionality. The use of 
direct contracting has resulted in low levels of 
competition in practice. This is evidenced by 
the performance gap in the economy indicator 
which highlights that economy of the process is 
more advanced in practice than 'on the books'. 
The performance gap for the proportionality 
indicator suggests that the formality and 
extent of the procurement procedure does 
not accurately reflect the scope and size of the 
contract, with contracting entities failing to align 
the value and scope of the contract with the 
choice of contract type and tendering procedure. 
In terms of economy of the process contracting 
entities were found to apply in practice higher 
standards than required by law, with the survey 
of local practice recording higher marks than 
in the legislative review. This indicates that 
contracting entities are ever mindful of cost 
with the lowest priced tender most frequently 
selected. There is only limited evidence of 
making endeavours to achieve value for money 
from procurements, and in terms of achieving 
efficiency of the procurement process there is no 
evidence of any credible desire to innovate and 
secure advancement. 

Regulatory and performance gaps: The 
assessment for the quality of the Moroccan 
local procurement legal framework (law in 
practice) as compared to countries in the 
SEMED region highlighted that with the 
exception of flexibility and economy where 
a high performance was achieved, local 
procurement practice scored low compliance 
to medium compliance with the benchmark. 
The assessment of the quality of the Moroccan 
local procurement practice highlighted a 
medium compliance rate regarding essential 
transparency safeguards and efficiency 
instruments and overall public procurement 
institutional and enforcement capacity. 

This suggests that public procurement is 
not considered to be objective, there are 
concerns with regard to the resolution 
of issues and the promotion of fairer 
competition, and some anxiety regarding 
the comprehensiveness and flexibility of the 
legal framework and the enforcement of 
public procurement law. The results of the 
assessment suggest that the PPL does not 
provide a firm foundation for supporting 
modern public procurement practice. In 
addition, the assessment discovered numerous 
inconsistencies between the legal framework 
and local public procurement practice. These 
inconsistencies include the implementation 
of inadequate integrity safeguards, weak 
efficiency instruments and poor institutional 
and enforcement measures. The regulatory 
gaps identified regarding the adoption of 
adequate integrity safeguards are explained 
by the fact that there is no dedicated national 
independent regulatory agencies. The medium 
compliance achieved for the quality of the 
public procurement legal framework (law on 
the books) as compared to other countries 
in the EBRD region, with the economy and 
integrity indicators scoring low compliance, 
suggests that the PPL does not implement 
sufficient efficiency instruments to enable 
public procurement to be accomplished in 
a reasonable timeframe. The survey of the 
law in practice discovered that there are 
issues with regard to competition as pre-
qualification is not mandatory. In addition, 
the assessment highlighted a disconnect 
regarding the promotion of integrity between 
the procurement function and the required 
transparency in delivering government 
policy and achieving value for money. As no 
independent remedies mechanism is provided 
a large regulatory and performance gap 
has been identified regarding enforceability. 
Local procurement practice scored very low 
compliance indicating that legal protection 
for suppliers and contractors is poor, with 
the implementation of the existing standards 

- albeit of a low quality - not consistent or 
uniform. Therefore both 'on the books' and 

in practice a low compliance was achieved. 
Enforceability is also compromised as 
the institutions operating the complaints 
mechanism are perceived to be corrupt. 
This corruption has also impacted on the 
levels of economy and efficiency achieved. 
These inconsistencies have resulted in the 
identification of unacceptable levels of risk 
regarding the procurement, contracting and 
execution of publically administered projects. 
Consequently, these inconsistencies suggest 
several opportunities for improvement 
between the legislative framework and 
local procurement practice. For example, 
the legislative framework is outdated and 
does not comply with regulatory standards 
recommended by international best practice. 
In particular, the PPL is not compliant with the 
WTO GPA standards as it allows for domestic 
preferences and does not make adequate 
endeavours to promote fair competition. 
In addition, there is a need to develop 
specific procurement rules for public law 
institutions and municipalities and contracts 
for concessions, and a need to use ICT and 

specifically the internet to better manage 
public procurement activities.

Chart 13 presents the regulatory and 
performance gaps identified in the assessment 
of public procurement laws and practice.

Main policy recommendations

Analysis of the assessment data has 
informed the development of several policy 
recommendations. These include:

•	 Update procurement legislation to 
current standards in public procurement. 
The development and implementation 
of modern public procurement policies 
compliant with the 2012 WTO GPA 
standards will impact positively the levels 
of transparency, economy and efficiency 
achieved regarding the implementation 
of public procurement procedures. This in 
turn will promote greater accountability 
and integrity regarding the planning 

 Chart 13: Morocco - Regulatory and 
performance gaps identified in the assessment of 
public procurement laws and practice

Note: The chart presents the scores for the regulatory 
gaps identified in the review of public procurement 
legislation, and the performance gaps identified in the 
survey of local procurement practice for each Core Principles 
benchmark indicator. The regulatory gap is marked in 
light blue, while the performance gap is marked in dark 
blue. The implementation gap (the percentage difference 
between the higher scoring regulatory gap and the lower 
scoring performance gap) highlights issues regarding 
the implementation of public procurement legislation in 
practice. The wider the percentage performance gap the 
greater the issues regarding the implementation of public 
procurement legislation.

Source: 2012 SEMED Public Procurement Assessment
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and execution of government contracts 
and will increase the perception of fair 
trade with contracting entities by local 
businesses and enterprises resulting in 
higher levels of participation. This higher 
level of participation will result in greater 
levels of supplier diversity and as a result 
promote economic development.

•	 Develop dedicated public procurement 
policies to facilitate economic 
development. The introduction of 
simplified procedures for small value 
contracts will encourage the participation 
of local SMEs in public tenders. This will 
contribute to economic development at a 
sub-regional, regional and national level.

•	 Develop and implement specific 
procurement rules for public law 
institutions and municipalities. The 
development and implementation of 
sector specific procurement rules for 
public law institutions and municipalities 
will close the identified regulatory gap and 
result in public procurement legislation 
having a wider scope regarding public 
procurement regulation.

•	 Create a dedicated national regulatory 
agency and an independent review 
and remedies mechanism. A single 
independent regulatory institution with 
regulatory powers to develop policy and 
monitor the compliance of contracting 
entities will build on the current levels of 
accountability and integrity achieved. A 
dedicated remedies body implementing 
an independent review and remedies 
mechanism will promote integrity and 
transparency of the public procurement 
process and contribute to fair competition. 
This in turn will increase the perception 
of fair trade with contracting entities 
resulting in higher levels of satisfaction by 
local businesses and enterprises regarding 
participation in public procurement 
procedures.

•	 Develop a robust system to monitor the 
compliance of procurement entities. 
There is an urgent need to implement 
stronger anti-corruption instruments 
across the pre-tendering, tendering and 
post-tendering phases of the public 
procurement process. Anti-corruption 
instruments need to be identified as a key 
aspect of government procurement policy. 
The greater levels of transparency achieved 
as a result of implementing these anti-
corruption instruments will increase the 
perception of fair trade with contracting 
entities and in turn encourage higher 
levels of participation in public tenders 
from local businesses and enterprises. 
Higher levels of participation from the 
supplier community - especially SMEs - will 
promote economic development.

•	 Dedicated public procurement policies 
should be used to facilitate economic 
development. The introduction 
of simplified procedures for small 
value contracts will encourage the 
participation of local SMEs in public 
tenders. This will contribute to economic 
development at a sub-regional, regional 
and national level.

•	 Deliver policy through procurement. 
New and enhanced legal instruments 
promoting sustainability should be 
developed and implemented. The 
government should make endeavours 
to utilise public tenders and the public 
procurement process to achieve 
environmental and social policy objectives 
declared by the government.
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that the size of the contract matters and 
low value contracts shall be purchased in 
simple procedures, adequate to their value 
and complexity. Article 12 of the Decree 
2011-623 of May 23, 2011 providing specific 
provisions relating to the regulation of public 
procurements.

Regulatory institutions

The legislative review highlighted that there 
is no independent dedicated remedies 
body to handle complaints related to public 
procurement. However, the Tunisian public 
procurement institutional framework is 
complex, with several institutions responsible 
for the harmonization of rules and the 
monitoring of public procurement compliance. 
These include:

•	 Office of the Prime Ministry 
The Office of the Prime Ministry (OPM) 
is responsible for the coordination of 
national procurement planning and 
administers all other public procurement 
regulatory institutions. The PM does 
not interfere with the functioning of 
other regulatory institutions by issuing 
instructions since each regulatory 
institution administers its own decision 
making process.

•	 High Committee of Public Procurement 
(“La Commission Suprieure des Marchs 
Publics”) 
The High Committee of Public 
Procurement (HCPP) is a unit within 
the OPM. The HCPP consists of 
representatives of various Ministries 
and is involved in all three phases of the 

public procurement process. The HCPP 
is the highest regulatory institution and 
does not report to any other regulatory 
institution. The HCPP comprised of 
8 committees, with each committee 
specializing in a specific field. For 
example: buildings, civil engineering, and 
other related studies etc...

•	 National Monitoring Office for Public 
Procurement (“L’Observatoire Nationale 
des Marchs Publics”). 
The National Monitoring Office for Public 
Procurement (NMOPP) is an agency within 
the HCPP. The NMOPP administers a data 
base which collects and analyses public 
procurement data, suggests appropriate 
measures and amendments to improve 
the PPL, and reviews and evaluates public 
procurement developments.

•	 Follow-up and Investigations 
Committee (“Le Comit de Suivi et 
d’Enquete”) 
The Follow-up and Investigations 
Committee (FUIC) is an ad hoc entity 
established to address matters pertaining 
to public procurement. The FUIC is a unit 
within the PM.

•	 Committee for Amicable Settlement 
of Disputes (“Comit Consultatif de 
Rglement Amiable des Litiges”) 
The Committee for Amicable Settlement 
(CASD) is an arbitration comittee 
established within the PM whose mission 
is to secure amicable settlements of 
disputes relating to public procurement.

Chart 2 presents the results for quality of 
the public procurement legislation and 
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 Chart 2: Tunisia - Quality 
of public procurement 
institutional and enforcement 
framework

Note: The chart presents the 
scores for the quality of the public 
procurement institutional and 
enforcement framework. The scores 
have been calculated on the basis of 
a legislation questionnaire based on 
the EBRD Core Principles benchmark 
for an Efficient Public Procurement 
Framework and answered by local 
legal advisers. Total scores are 
presented as a percentage with 100 
per cent (one quarter of the pie chart) 
representing the optimal score for 
each of the four institutional and 
enforcement measures. A regulatory 
gap, the difference between 
the assessment results and the 
benchmark, is marked in light blue, 
light orange, light purple and light 
green respectively.

Source: 2012 SEMED Public 
Procurement Assessment

2.5 TUNISIA

2.5.1 PUBLIC PROCUREMENT 
LEGISLATION REVIEW SUMMARY

Legislative framework

Public procurement in Tunisia is governed 
by Decree 2002-3158 of 17 December 2002 
regulating public procurement, and its 
subsequent amendments decree 2011-623 
of 23 May 2011 (The PPL). Since 2008 the PPL 
has been subject to six amendments. The 
most recent amendment, Decree number 
2012-515 of 2 June 2012, introduced new 
public procurement thresholds and the 
requirement to publish tenders on the website 
of the National Monitoring Office for Public 
Procurement www.marchespublics.gov.tn. 
Although not enacted under a single text and 
located in different sources, Tunisian PPL is 
based on the principles of fair competition 
and non-discrimination. However, the PPL 
does allow for domestic preferences, which 
introduces an element of discrimination into 
the public procurement process and hinders 
the achievement of fair competition. Although 
the legislative review identified several 

regulatory gaps, Tunisian PPL aims to regulate 
all three phases of the public procurement 
process: pre-tendering, tendering, and post-
tendering.

On average Tunisian PPL scored medium 
compliance (64 per cent) regarding the quality 
of its public procurement legal framework 
compared with other EBRD countries of 
operation. Chart 1 presents the scores for the 
quality of public procurement legal framework 
for each Core Principles indicator. In the 
review, Tunisian PPL scored high compliance 
for the competition indicator (85 per cent), 
medium compliance for the integrity (75 per 
cent), transparency (70 per cent), economy 
(70 per cent), efficiency (77.5 per cent), 
uniformity (72.5 per cent), stability (72.5 per 
cent), flexibility (70 per cent) indicators, low 
compliance for the accountability (57.5 per 
cent) indicators as well as very low compliance 
for the enforceability (47.5 per cent) indicators. 
The resultant regulatory gaps suggest that 
the PPL is rigid, cannot accommodate the 
changing market, and does not implement 
sufficient instruments in promoting 
accountability across all three phases of 
the process. Regarding the proportionality 
indicators Tunisian PPL does not recognise 
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 Chart 1: Tunisia - Quality of public procurement legal 

framework

Note: The chart presents the scores for the quality of the public procurement 
legal framework for each Core Principles benchmark indicator. The scores 
have been calculated on the basis of a legislation questionnaire, based on 
the EBRD Core Principles for an Efficient Public Procurement Framework and 
answered by local legal advisers. Total scores are presented as a percentage 
with 100 per cent representing the optimal score for each Core Principles 
benchmark indicator.

Source: 2012 SEMED Public Procurement Assessment
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regulations and social security rules; not being 
under bankruptcy or any other insolvency 
proceeding; not being a prior agent of the 
contracting entity; and, not having offered any 
gift or made any promise in order to manipulate 
the results of the proceedings. Moreover, the 
bidder must be able to comply with the terms of 
reference of the public procurement.

Tunisian PPL allows contracting entities to 
establish additional qualification criteria. These 
criteria can differ from one contract to another 
and for specific contracts including: enhanced 
financial capacity; technical experience; 
environmental requirements; compliance 
with national and international standards; 
and, references. In addition, bidders may 
be required to submit relevant documents, 
including certificates and licenses, proving 
compliance with published requirements.

Procurement methods

Decree 2002-3158 of 17 December 2002 
lists the procurement methods available to 
contracting entities. These include:

•	 Open call for tender - 'appel d’offres'

•	 Open call for tender with pre-
qualification- 'Appel d’offres preced par 
une pre selection'

•	 Negotiated procurements - 'Marchs 
ngocis'

•	 Consultation - 'Consultation largie'

Open call for tender is the default procurement 
method, and can be used for national (open only 
to Tunisian entities) or international (open to 
Tunisian and international entities) tenders. The 
choice between a national or international tender 
rests with the contracting entity taking into 
consideration the specificity of the procurement. 
Open call for tender with pre-selection, negotiated 
procurements or large consultation are only used 

in certain cases and under specifics conditions as 
defined by the PPL3.

Large consultation is used in specific cases listed 
in the Decree 2002-3158. The large consultation 
procedure follows the same procedure as the 
open call for tender except that the tender is 
not published. Large consultation can be used 
in 4 limited cases: for procurements with public 
safety and national defence necessities, for 
procurements that did not receive any offer 
or only non acceptable offers, for small value 
procurements as stated in Decree 2002-3158, 
for procurements related to foresty, water and 
ground conversation works.

In the PPL Direct Contracting is a procurement 
method identified as Negotiated Procurements. The 
contracting entity may use this procedure without 
following the established tender procedures. 
The PPL states that this procedure may be used 
when the procurement can only be granted to a 
specific provider (exclusive provider), or for specific 
projects and without following the established 
tender procedures. Furthermore direct contracting 
between public sector entities is allowed. However, 
although there is no specific procurement 
procedure to follow, the PPL rules still apply.

Procurement process regulation

Tunisian PPL does not prescribe minimum 
deadlines for any of the three phases of the 
public procurement process. However, the 
PPL provides that the duration of validity of 
the submitted tender will be 60 days, and that 
the terms of reference may provide a longer 
period up to a maximum of 120 days. The PPL 

3 Decree 2002-3158 of December 17, 2002 regulating the 
public procurements lists the procurement procedures and 
the conditions of application for each procedure: Open call for 
tenders (Chapter 2, Article 30 and 31 of the Decree); Open call 
for tender with pre- selection (Chapter 3, article 32 to 37 of the 
Decree); Large consultation procedure (Chapter 4, article 38 
and 39 of the Decree); Negotiated Procurement as defined by 
Tunisian PPL (Chapter 5, Article 40 of the Decree 2002-3158)

institutional framework benchmarked against 
the EBRD Core Principles for institutional 
and enforcement measures. The PPL scored 
medium compliance for the uniformity (72 per 
cent), stability (72.5 per cent), and flexibility 
(70 per cent) indicators, and low compliance 
for the enforceability (47.5 per cent) indicator. 
This regulatory gap for the flexibility indicator 
is a result of the bureaucratic structure of 
the system, which is inflexible and cannot 
accommodate the market.

Scope of regulation

Although the review identified regulatory 
gaps, Tunisian PPL aims to regulate all 
three phases of the public procurement 
process. The Decree 2002-3158 applies to 
public procurements carried out for the 
state (“L’Etat”), municipalities (“Collectivities 
locales”), public institutions (“Etablissement 
Publics”), non administrative public 
institutions (“Les Etablissements Publics 
a Caractere Non Administratifs”), and 
publicly owned companies (“Les Entreprises 
Publiques”). In addition, the PPL contains 
some specific procurement rules1. Still, some 
public sector entitiesare exempt totally or 
partially from the application of the PPL2, with 
procurement for these entities governed by 
private law.

Pre-tendering: The PPL provides for some 
regulation of the pre-tendering phase of 
the procurement process. The PPL requires 
contracting entities to define their needs, 
prepare a procurement plan, fix a budget, and 
choose the appropriate procurement method 
before launching the procurement. In addition, 

1 Law number 75-35 of 14 May 1975 related to local public 
collectivities’ budget, law number 75-33 of 14 May, 1975 
related to municipalities; and the organic law number 89-11 of 
4 February, 1989 related to regional councils

2 Sector opened to private companies such as 
telecommunication, air transport, and media

the PPL states that the technical and financial 
award criteria should be published with 
the full terms of reference. The PPL scored 
37 per cent (low compliance) concerning 
the speed of the procedure suggesting that 
the pre-tendering phase is frequently slow, 
bureaucratic and inflexible.

Tendering: Tunisian PPL prescribes procedures 
for the tendering phase. Tenders should be 
submitted within the deadline stipulated in the 
terms of reference. The PPL sets out procedures 
in which a technical evaluation of the bid 
is separated from the financial evaluation. 
Participants are bound by their bid for a period 
of 60 days, unless the terms of reference provide 
another duration, which cannot exceed 120 
days. Tenders are evaluated by tender evaluation 
committees ('la commission de dpouillement 
des offres') and awarded based on the tender 
evaluation criteria stipulated in the tender 
documents. Tunisian PPL determines a clear 
test as to when the contracting entity should 
seek a tender security, which may amount to 
0.5 to 1.5 per cent of the tender price. However, 
current regulation does not authorize the use of 
electronic submission of bids or other electronic 
communication in public tenders and the 
PPL scored 75 per cent (medium compliance) 
concerning the speed of the procedure.

Post-tendering: Tunisian PPL aims to regulate 
procedures for the post-tendering phase. The 
PPL requires that any change to a contract 
shall be subject to an amendment to be 
agreed between the parties. The PPL provides 
that the contracting entity shall apply financial 
penalties in the case that the contract is not 
performed to schedule. The PPL scored 100 
per cent (very high compliance) concerning 
the speed of the procedure.

Eligibility rules

Article 14 of the Decree n2002-3158 of 17 
December 2002 lists several public procurement 
eligibility rules including: compliance with tax 
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legal process for the applicability of the 
opinion made by the FUIC. The PPL provides 
that the decision of the FUIC is notified to the 
president of the contracting entity concerned 
and the competent public procurement 
committee. The president of the contracting 
entity and the competent public procurement 
comittee have authority by law to make 
the decision of the FUIC mandatory and 
applicable to the contracting entiity. A right 
to complain is available to any stakeholders, 
with no specific conditions concerning the 
filing of the complaint required. Although 
the PPL does require that the complaint 
be submitted within 10 days prior to the 
expiration of the period of validity of the 
tender. Moreover, the PPL does not provide 
any conditions related to the fees of the 
review and remedies mechanism. Therefore, 
there is no cost associated with the right to 
complain. The stakeholders if requested by 
the FUIC shall submit documents related to 
the subject of the review. In addition, the 
FUIC may request the suspension of the 
public procurement procedure. The PPL 
grants stakeholders the right to challenge 
the results of the FUIC within 3 days 
following announcement. During this period, 
candidates may make claims on the results 
of the process to the FUIC, which suspends 
the appointment of a contractor. The FUIC 

will issue a decision within 10 days from 
the submission of the explanation of the 
contracting entity.

Post-tendering: The PPL provides the 
opportunity for a contractor to resolve any 
dispute before the CASD, with no specific 
conditions concerning the filing of the 
complaint required by law. The CASD shall 
issue its opinion within 3 months following 
the filing of the complaint. The decision of the 
CASD is not binding and cannot be used by 
parties if a judicial action is brought before 
a court. As the PPL does not provide any 
condition related to the fees, the complaints 
mechanism is free of cost to contractors. 
However, in cases where an expert witness is 
required, then the cost will be shared equally 
between the parties. The PPL does not treat 
the right to recover losses related to the loss 
of rights or damage the tenderer suffers from 
the cancellation of the procurement by the 
contracting entity.

Chart 4 presents the data for the quality 
of Tunisian public procurement review and 
remedies legislation compared to other 
countries in the EBRD region. Tunisia scored 
54 per cent (low compliance) for the quality of 
its review and remedies legislation. This places 
Tunisia in third last place compared to other 
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 Chart 4: Tunisia – Quality 
of public procurement review 
and remedies legislation as 
compared to countries in the 
EBRD region

Note: The chart presents the 
scores for the quality of public 
procurement review and remedies 
legislation as compared to countries 
in the EBRD region. The laws have 
been benchmarked against key 
requirements of the EBRD Core 
Principles for enforceability of public 
procurement laws. The scores have 
been calculated on the basis of a 
checklist on remedies procedures and 
answered by local legal advisors. Total 
scores are presented as a percentage 
with 100 per cent representing the 
highest performance in the Legal 
Efficiency Concept benchmark 
indicators.

Source: EBRD Public Procurement 
Assessment 2010 & SEMED Public 
Procurement Assessment 2012. 

regulates the procurement process with the 
procedures for each procurement method 
clearly defined.

Tunisian PPL does not contain specific 
conditions related to the cost of participation 
in the procurement process. However, the 
tender documents are not free of charge 
as the PPL provides that a cost should be 
attached to the tender documents. Although 
the cost of the documents is low, for most 
contractors this will not constitute a barrier 
to participation. The review highlighted 
that there are issues, in particular for 
complex tenders, concerning the speed of 
the procedure. The PPL prescribes several 
provisions setting fundamental principles 
relating to impartiality, predictability, and 
corruption, and provides procurement 
procedures to meet different business needs 
containing specific provisions for simple and 
complex contracts. For example, the award 
criteria for simple contracts is the lowest 
priced bid, and for complex contracts the 
most economically advantageous tender.

Once the procurement is granted and the 
contract signed, the competent Public 
Procurement Committee (PPC) monitors the 
performance of the contract. Any change 
in the performance of the contract shall 
be submitted to the PPC. For long-term 
projects -greater than one budget year- it 
is compulsory that a financial programme 
is established to ensure that financing is 
available when required. The PPL requires 
appropriate budget authorization prior to 
publication of any contract notice, allowing 
the contracting entity to amend or extend the 
contract if required.

Chart 3 presents the assessment results 
for efficiency of regulation of the public 
procurement process for key LEC indicators. 
The PPL scored high compliance for the 
simplicity (82 per cent), certainty (81 per cent) 
and fit-to-context (89 per cent) indicators, 
medium compliance for the cost (75 per cent) 
indicator, and low compliance for the speed 
(59 per cent) indicator. The regulatory gap 
in the speed indicator reflects that the PPL 
does not prescribe minimum deadlines for 
the three phases of the public procurement 
process. 

National review and remedies 
mechanisms for complaints related to 
public procurement

Tunisian PPL provides an administrative 
review and remedies mechanism for each 
stage of the public procurement process, 
which is monitored by an administrative 
structure established within the OPM. 
Members of the review and remedies bodies 
are appointed by the Prime Minister.

Pre-tendering: During this internal phase, 
which involves the contracting entity and the 
competent PPC, the PPL provides a review 
mechanism concerning approval of the 
tender documents prior to publication.

Tendering: Complaints related to breaches 
of the fundamental principles of the 
procurement such as transparency, equal 
treatment between participants and fair 
competition are reviewed by the FUIC. The 
opinion of the FUIC is not binding on the 
contracting entity. However, there is a specific 
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 Chart 3: Tunisia - Efficiency of regulation of the public 

procurement process (average scores for key LEC indicators)

Notes: The chart presents the average scores for the key Legal Efficiency 
Concept benchmark indicators for efficiency of regulation of the public 
procurement process. The scores have been calculated on the basis of a 
legislation questionnaire based on the EBRD Core Principles for an Efficient 
Public Procurement Framework and answered by local legal advisers. Total 
scores are presented as a percentage with 100 per cent representing the 
optimal score for each Legal Efficiency Concept benchmark indicator.

Source: 2012 SEMED Public Procurement Assessment
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enforceability dedicated organisations should 
be established to undertake an independent 
review and remedies mechanism.

Regulatory risks
Throughout the review several regulatory 
risks were identified. For example, as the 
legal framework is too centralised and lacks 
flexibility it cannot accommodate the changing 
market. In addition, the integrity of the process 
is as risk if the initial period fixed for the 
selection of the contractor is not respected by 
the contracting entity.

Chart 6 presents the results of the assessment 
for the public procurement policies on the 
books in three fundamental evaluation 
categories. The PPL scored medium compliance 
for the integrity safeguards (68 per cent), 
efficiency instruments (72 per cent), and 
institutional and enforcement capacity (68 
per cent). Regarding the resultant regulatory 
gaps the integrity safeguards gap is because 
communication between the contracting 
entities and tenders is rigid since electronic 
communication is not permitted. The 
institutional and enforcement gap is explained 
by the fact that the PPL is underdeveloped 
and does not follow standards in public 

procurement. Finally, regarding the efficiency 
instruments there is no independent body 
to review and monitor the compliance of 
contracting entities.

2.5.2 LOCAL PROCUREMENT PRACTICE 
REVIEW SUMMARY

Legal framework in practice

It was discovered during the undertaking of 
the local practice survey that practitioners 
believe that the PPL is clear, comprehensive, 
and promotes fair competition. In practice, 
Tunisian PPL is supplemented by contracting 
entities internal procurement rules, with 
internal roles in the procurement process 
clearly allocated. Contracting entities update 
their internal procurement rules whenever 
the PPL is amended. These internal rules are 
enacted in compliance with the law and are 
interpretative. 

The survey revealed that the majority of 
contracting entities provide training to 
their public procurement officers regarding 
their roles, rights, obligations in the public 
procurement processes. The NOPP assists 
contracting entities by delivering training 
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 Chart 6: Jordan - Public 
procurement policies on 
the books (transparency 
safeguards, efficiency 
instruments, and institutional 
and enforcement measures)

Note: The chart presents the 
results of the assessment of 
public procurement policies on 
the books in three fundamental 
evaluation categories (transparency 
safeguards, efficiency instruments, 
and institutional and enforcement 
measures). The scores have been 
calculated on the basis of a legislation 
questionnaire, based on the EBRD 
Core Principles for an Efficient 
Public Procurement Framework and 
answered by local legal advisers. Total 
scores are presented as a percentage 
with 100 per cent (one third of the 
pie chart) representing the optimal 
score for each evaluation category. 
A regulatory gap, the difference 
between the assessment results and 
the benchmark, is marked in light 
orange, light blue and light green 
respectively.

Source: 2012 SEMED Public 
Procurement Assessment

countries in the EBRD region 19 percentage 
points ahead of Turkmenistan, 2 percentage 
points below Jordan and a full 44 percentage 
points below Turkey the top placed country.

Assessment overview

Chart 5 presents the assessment results for 
the quality of the national legal framework 
(law on the books) as compared to countries 
in the EBRD region. Tunisia scored 68 per 
cent medium compliance for the quality 
of its national legal framework. This places 
Tunisia approximately one third distance 
from the lowest placed country 1 percentage 
point ahead of Bosnia and Herzegovina, 1 
percentage point below Poland, and a full 23 
percentage points below Hungary the top 
placed country.

In addition, the assessment highlighted 
several strengths, weaknesses, opportunities 
and regulatory risks regarding the legislative 
framework. These include:

Strengths
The review highlighted several strengths. 
For example, Tunisian PPL is founded on the 
general principle of equal treatment between 
bidders by promoting fairness, reliability and 
free competition. In addition, the PPL covers 
the three phases of the procurement process 
and requires contracting entities to conduct 
the procurement process transparently. The 
complaints mechanism is free, making the 
procedure accessible to all stakeholders. 
Moreover, the PPL requires the procurement 
process to be conducted by procurement 

committees composed of members highly 
qualified in their own field of expertise. 
Furthermore, to increase economy and 
efficiency accredited training programs are 
under taken with contracting entities

Weaknesses
The review unearthed numerous weaknesses. 
For example, the PPL system is centralized 
and is not flexible enough to accommodate 
the market. The legal framework is not 
enacted under a single text and located in 
various sources. Frequent changes to the 
PPL framework have disrupted procurement 
capacity building. In addition, and negatively 
impacting the economy of the process, 
the PPL does not allow for an accurate 
estimation of the duration of any of the 
procurement phases. Moreover, as several 
institutions harmonize rules and monitor the 
compliance of contracting entities, combined 
with no independent national review and 
remedies mechanism, this has resulted in the 
achievement of weak levels of enforceability. 
Furthermore, both the economy and 
transparency of the process is impacted as the 
PPL does not authorize the use of electronic 
communication with regard to the submission 
of bids.

Opportunities
The review highlighted several opportunities 
for reform. For example, information 
technology and specifically the internet 
should be used to promote transparency 
and integrity. In addition, the PPL should be 
updated to follow international standards in 
public procurement. Moreover, to enhance 
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 Chart 5: Tunisia - Quality of 
national legal framework as 
compared to countries in the 
EBRD region

Note: The chart presents the scores 
for the quality of the national legal 
framework (law on the books) 
as compared to countries in the 
EBRD region. The scores have been 
calculated on the basis of a legislation 
questionnaire, based on the EBRD 
Core Principles for an Efficient 
Public Procurement Framework and 
answered by local legal advisers. Total 
scores are presented as a percentage 
with 100 per cent representing the 
highest performance in the Legal 
Efficiency Concept benchmark 
indicators.

Source: EBRD Public Procurement 
Assessment 2010 & SEMED Public 
Procurement Assessment 2012. 
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The NMOPP collects and analyses public 
procurement data, suggests appropriate 
measures and amendments to improve 
PPL, reviews the profitability of public 
procurements, and assists contracting 
entities develop and improve through 
specific training programs.

•	 Follow-up and Investigations 
Committee 
The FUIC is responsible for the monitoring 
of compliance with the principles 
regulating the granting of public 
procurement. The monitoring ensures 
equality between bidders, transparency 
of proceedings, and the use of a 
competitive process. The Committee4, 
informs the President of concerns 
regarding contracting entities, and 
the PCC of any requests related to the 
granting of the procurement.

•	 Committee for Amicable Settlement of 
Disputes 
The CASD is in tasked with finding amicable 
solutions to disputes on procurement. 
Members of the CASD are appointed by 
order of the PM following proposal by 
the President of the Administrative Court 
and the President of the Federation of the 
profession concerned. The CAS is composed 
of an advisor of the administrative court, a 
representative of the HCPP, a representative 

4 The committee is composed of: a representative of the PM; 
a member of the Accounting Court; a representative of the 
general audit of public services authority; and, a representative 
of the general audit finance authority. Members are appointed 
by Decree of the PM reports to the PM

of the profession to which the market 
belongs. The CAS hears parties and may 
request them to provide reports and 
documentation if required. In cases where 
an expert witness is required, then the cost 
will be shared equally between the parties.

Chart 8 presents the data for the public 
procurement institutional and enforcement 
framework in practice. The data illustrates how 
the institutional framework has been perceived 
by local contracting entities and practitioners. A 
very high compliance score fort he uniformity 
(92 per cent) indicator and a high compliance 
score for the flexibility (76 per cent) indicator 
suggest that in practice public procurement is in 
compliance with the PPL. In addition, the survey 
revealed performance gaps in the stability (32 per 
cent) and enforceability (47 per cent) indicators.

Scope of regulation

The survey of local practice confirmed that 
the contracting entities follow in practice the 
published PPL procedures, which cover all three 
phases of the public procurement process. 
The use of the Negotiated procurements by 
contracting entities is strictly limited to the 
conditions set by law5.

Pre-tendering: The survey highlighted that 
each contracting entity prepares an annual 
procurement plan which includes: the project 
definition, procurement method, completion 
schedules and cost estimates. In practice, 

5 Chapter 5, Article 40 of the Decree 2002-3158 of December 
17, 2002 regulating the public procurements
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 Chart 8: Tunisia - Public 
procurement institutional and 
enforcement framework in 
practice

Note: The chart presents the 
scores for the public procurement 
institutional and enforcement 
framework in practice. The scores 
have been calculated on the basis of a 
practice questionnaire, based on the 
EBRD Core Principles for an Efficient 
Public Procurement Framework 
and answered by local contracting 
entities. Total scores are presented as 
a percentage with 100 per cent (one 
quarter of the pie chart) representing 
the optimal score for each of the 
four institutional and enforcement 
measures. A performance gap, the 
difference between the results of 
the survey of local practice and the 
benchmark, is marked in light blue, 
light orange, light purple and light 
green respectively.

Source: 2012 SEMED Public 
Procurement Assessment

programs, undertaking consultations, and 
establishing standard documents, computer 
applications, and assistance on various issues to 
facilitate and simplify duties and tasks required 
for the completion of the public procurement 
process. Although strictly observed by public 
procurement staff the rules concerning ethics 
are not published under a single text but are 
diluted across different documents. 

On average Tunisia scored 65 per cent (medium 
compliance) for the general quality of local 
public procurement practice. Chart 7 presents 
the scores for the quality of local procurement 
practice for the Core Principles benchmark 
indicators. The PPL in practice scored very high 
compliance for the uniformity (91 per cent) 
indicator, high compliance for the transparency 
(77 per cent), competition (82 per cent), 
efficiency (88 per cent), proportionality (79 per 
cent), and flexibility (76 per cent) indicators, 
medium compliance for the accountability (60 
per cent) and stability (67 per cent) indicators, 
and low compliance for the integrity (55 
per cent) and enforceability (53 per cent) 
indicators. The low compliance scores were 
achieved because communication between the 

contracting entities and tenderers is rigid as 
the PPL does not authorize the use of electronic 
communication.

Institutional framework in practice

The members of the Regulatory Institutions 
representing various Ministries are appointed 
by order of the PM. The committees are ad hoc 
institutions with their members appointed 
on a part-time basis, performing the duties of 
their appointed function in parallel with their 
ministerial work.

•	 Higher Committee of Public 
Procurement 
The HCPP is involved in all stages of 
the public procurement process: pre-
tendering - approving the procurements 
terms of reference; tendering - approving 
the choice of the winning bid; post-
tendering - during execution of any 
amendment, litigation or settlement.

•	 National Monitoring Office for Public 
Procurement 
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 Chart 7: Tunisia - Quality of local procurement practice

Note: The chart presents the scores for the quality of local procurement 
practice for each Core Principles indicator. The scores have been calculated 
on the basis of a practice questionnaire, based on the EBRD Core Principles 
for an Efficient Public Procurement Framework and answered by local 
contracting entities. Total scores are presented as a percentage with 100 
per cent representing the optimal score for each Core Principles benchmark 
indicator.

Source: 2012 SEMED  
Public Procurement Assessment
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procurement can be granted only to an 
exclusive provider, or for specific projects

Efficiency of the procurement process 
regulatory framework in practice

Notwithstanding the validity of the bid, 
Tunisian PPL does not prescribe specific 
deadlines for the completion of the 
procurement process. The survey revealed 
that the time taken to sign a general public 
contract for works with a value greater than 
EUR 250, 000 is 4 to 6 months. However, 
the process regarding complex projects is 
endemic with delays negatively impacting 
the time it takes to sign a contract. The 
survey revealed that both contracting entities 
and tenderers consider that although not 
costly the procurement process is time 
consuming.

Contracting entities comply with the PPL 
and conduct the public procurement process 
impartially, predictably and with integrity. 
Contracting entities have procurement 
reports to simplify, standardize, and enhance 
efficiency of the process, with public 
procurement plans prepared in detail. In 
addition, contracting entities have in place 
procedures for planning the procurement 
of recurrent contracts through inventory 
control, forecasting of future purchase needs 
etc...

Contract administration is mandatory for 
public contracts, and it is undertaken in a fair 
and equitable manner. Contracting entities 
hold records on their contract administration, 
and establish appropriate procedures to 
monitor the delivery of goods and services 
to verify quantity, quality and timeliness. 
Contract administration regimes are 
established on the basis of tender documents. 
During the tendering phase negotiation 
between the contacting entity and the bidder 
is not permitted, with reservations expressed 
by the bidder rejected. Moreover, during 

the post-tendering phase any modifications 
or waiver of the terms and conditions of a 
signed contract must be submitted to the 
competent PPC for approval.

Chart 9A - 9D presents the results for 
the efficiency of the public procurement 
process for all three phases of the public 
procurement procedure. The charts 
highlight several anomalies with regard 
to the Legal Efficiency Concept indicators. 
For example, in the pre-tendering phase 
the simplicity indicator scored very high 
compliance, while the fit-to-context and 
certainty indicators scored high compliance, 
the cost indicator scored medium 
compliance, and the speed indicator scored 
very low compliance. In the tendering 
phase the cost indicator scored very high 
compliance, while the certainty and fit-to-
context scored medium compliance, the 
speed indicator scored medium compliance, 
and the simplicity indicator scored very low 
compliance. In the post-tendering phase 
the certainty and fit-to-context indicators 
scored very high compliance, while the 
simplicity, speed and cost indicators scored 
high compliance.

Efficiency of the national review and 
remedies system in practice

The Tunisian national reviews and remedies 
mechanism is considered to be well 
structured and makes endeavours to cover 
the three phases of the public procurement 
process. Compliance with the PPL is 
monitored by dedicated public procurement 
regulatory authorities which include the 
FUIC and the ACAS. The survey highlighted 
that the review and remedies procedure in 
practice has no barriers to participation as 
it is easy to follow and free of cost. However, 
the review and remedies processes are 
not undertaken in a timely manner, as 
the mechanism is bureaucratic due to the 
number of internal administrative steps. This 

contracting entities have procedures in place 
for planning the procurement of recurrent 
contracts. The tender documents provide all 
the information necessary to submit a tender. 
The survey highlighted that efficiency of the 
pre-tendering process in practice scored (91 
per cent) very high compliance.

Tendering: The survey revealed that in 
practice there is no standard form of 
contract notice available. However, the 
law is considered clear which sets the 
mandatory terms and conditions of the notice. 
Concerning language, the survey results 
demonstrate a clear preference for the use of 
the French language although English may 
be used when required depending of the 
circumstances6. The survey highlighted that 
the efficiency of the process in practice during 
the tendering phase scored (87 per cent) high 
compliance rate.

Post-tendering: This phase of the procedure 
has been reported to be simple, clear and 
easy to follow, with contracting entities 
adhering to contract monitoring requirements 
stipulated by the PPL. Contracts are generally 
completed on schedule and within the 
original contract price suggesting effective 
contract management. In addition, the survey 
highlighted that any modification to the 
contract is approved by both the contracting 
entity and the contractor. The survey revealed 
that the efficiency of the post-tendering 
process in practice scored (98 per cent) very 
high compliance.

Eligibility rules

General eligibility rules provided by law and 
fixed in the tender documents are adhered 
to by the contracting entities. Grounds for 
exclusion include: making false declarations; 

6 English is allowed for technical documents etc...

deficiencies in the performance of a prior 
contract; professional misconduct; act or 
omission that adversely reflects commercial 
integrity; or, failure to pay taxes or other 
public duties. In practice, the bidder who 
fails to comply is excluded from the process. 
Moreover, the monitoring authority which is 
in charge of regulating the selection process 
verifies compliance with the eligibility rules. 
If the eligibility rules are not observed the 
procurement process may be cancelled.

Concerning the negotiated procedure 
contracting entities have a list of prequalified 
contractors. In addition, contracting entities 
hold a list of blacklisted suppliers who have 
not performed a previous procurement 
to satisfaction, or are in dispute with the 
contracting entity.

Procurement procedures as applied by 
contracting entities

Although contracting entities use all the 
procurement procedures as provided by 
the PPL, the survey highlighted that open 
call for tender is the default procedure 
used by contracting entities. However, the 
choice of the procurement procedure is not 
discretionary and is governed by the condition 
of application set by law7, with selection of 
the procedure depending on the specificity 
of the procurement. The non-use of the open 
call for tender is justified if the procurement 
cannot be opened to competition. For 
example regarding issues of national security, 
or where an exclusive contractor is required. 
However, the programme must be submitted 
to the relevant competent PPC for approval. 
In addition, large consultation is used only in 
specifics cases as presented in Part I, section 
e. Negotiation procedures are used when 

7 Decree 2002-3158 of December 17, 2002 regulating the 
public procurements
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is evidenced as deadlines are not controlled 
due to the excessive number of cases, 
and the non-availability of the part-time 
committee members. Moreover, although 
the survey highlighted that the review and 
remedies authorities are perceived to be 
predictable, to the extent that the solutions 
fixed by the PPL are clearly listed, the 
authorities are perceived to be honest.

Chart 10 presents the results for efficiency 
of public procurement review and remedies 
in practice. The PPL in practice scored high 
compliance for the simplicity (88 per cent) 
indicator, medium compliance for the 
certainty (60 per cent), and fit-to-context 
(61 per cent) indicators, and low compliance 
for the speed (58 per cent), and cost (55 per 
cent) indicators. The scores suggest that the 
review mechanism as set by law is easy to 
follow, predictable and not corrupt. However, 
both the speed and cost indicators scored 
low compliance which is explained by the 
fact that the public procurement process is 
considered slow, and as a consequence there 
are unnecessary participation costs for private 
contractors.

Assessment overview

Chart 11 presents the assessment results for 
the quality of local procurement practice as 
compared to countries in the EBRD region. 
Tunisia scored 73 per cent level with 4 
countries including Romania and Ukraine, 4 
percentage points ahead of Uzbekistan, 3 
percentage points behind Slovak Republic and 

Estonia and a full 14 percentage points behind 
Poland the top ranked country.

In addition, the survey highlighted several 
strengths, weaknesses, opportunities and 
regulatory risks regarding the PPL in practice. 
These include:

Strengths
The survey highlighted several strenghts. 
For example, the PPL is closely followed and 
the public procurement process in practice 
has been reported to be simple, clear and 
easy to follow, with the internal roles in 
the process clearly allocated promoting 
accountability, integrity and economy. In 
addition, levels of accountability enjoyed 
are also enhanced as the general eligibility 
rules provided by law and fixed in the 
tender documents are respected, with 
contracting entities consulting with regulatory 
institutions regarding interpretation of the 
PPL, and during procurement execution 
any amendment, litigation or settlement is 
submitted to the PPC. Moreover, economy 
and efficiency is improved as contracting 
organisations undertake capacity building 
and improvement programmes. Furthermore, 
contracting entities have regulated internal 
procurement, monitoring and auditing 
arrangements.

Weaknesses
The survey revealed several weaknesses. For 
example, the procurement process, specifically 
regarding complex projects, is lengthy and 
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 Chart 10: Tunisia - Efficiency of public procurement review 
and remedies in practice

Note: The chart presents the average scores for the five Legal Efficiency 
Concept benchmark indicators for efficiency of the public procurement 
review and remedies procedures in practice. The scores have been calculated 
on the basis of a checklist on remedies procedures and case studies answered 
by local legal advisors. Total scores are presented as a percentage with 
100 per cent representing the highest performance in the Legal Efficiency 
Concept indicators, equivalent to full compliance with the Legal Efficiency 
Concept benchmark.

Source: 2012 SEMED  
Public Procurement Assessment
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 Charts 9A-9D: Tunisia - Overall efficiency of local public procurement practice and efficiency of each phase of public procurement process (pre-
tendering, tendering and post-tendering) in practice.

Note: The charts present the average scores for the five Legal Efficiency Concept benchmark indicators for efficiency of the public procurement process in practice in the pre-
tendering, tendering, and post-tendering stage of the public procurement process. Chart 9B presents the assessment scores for efficiency of local procurement practice in the 
pre-tendering stage of the public procurement process. Chart 9C presents the assessment scores for efficiency of the local procurement practice in the tendering stage of the 
public procurement process. Chart 9D presents the assessment scores for efficiency of the local procurement practice in the post-tendering stage of the public procurement 
process. The scores have been calculated on the basis of a practice questionnaire based on the EBRD Core Principles for an Efficient Public Procurement Framework and answered 
by local contracting entities. Total scores are presented as a percentage with 100 per cent representing the optimal score for each Legal Efficiency Concept benchmark indicator.

Source: 2012 SEMED Public Procurement Assessment
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 Chart 9A: Jordan - Efficiency of public procurement process in practice

 Chart 9C: Jordan - Public procurement process in practice (tendering 
phase)

 Chart 9B: Jordan - Public procurement process in practice (pre-
tendering phase)

 Chart 9D: Jordan - Public procurement process in practice  
(post-tendering phase)

Pre-tendering phase Tendering phase Post-tendering phase
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and located in different sources, Tunisian 
PPL is clear, coordinated, comprehensive, 
structured and based on the principles of 
fair competition and non-discrimination. 
However, the PPL does allow for domestic 
preferences, which introduces an element of 
discrimination into the public procurement 
process and hinders the achievement of fairer 
competition. Although the legislative review 
identified several regulatory gaps, Tunisian 
PPL aims to regulate all three phases of the 
public procurement process.

In practice, the PPL is supplemented 
by internal procurement rules of the 
contracting entities, with internal roles in 
the procurement process clearly allocated. 
Contracting entities update their internal 
procurement rules whenever the PPL is 
amended. These internal rules are enacted 
in compliance with the law and are purely 
interpretative. Assisted by the NOPP, 
contracting entities provide training to 
their public procurement officers regarding 
their roles, rights, obligations in the public 
procurement processes. Although strictly 
observed by procurement staff the rules 
concerning ethics are not published under 
a single text but are diluted in different 
PPL texts. On average Tunisia scored high 
compliance for the quality of local public 
procurement practice.

Conclusions

Unsatisfactory transparency safeguards: 
The assessment highlighted the performance 
of several 'on the books' indicators with 
regard to transparency safeguards. For 

example, although the integrity indicator 
managed to secure high compliance, albeit 
just, the transparency indicator only managed 
medium compliance with the accountability 
indicator hovering just above low compliance. 
This indicates that although the PPL is 
making endeavours to promote integrity 
across all stages of the procurement function, 
there are issues with regard to promoting 
accountability. This highlights issues with 
regard to the establishment of a clear chain 
of responsibility between management, 
budget and procurement officials as 
the PPL does not implement sufficient 
accountability instruments across all three 
stages of the public procurement process. 
Moreover, the scores highlight concerns 
concerning the balancing of the public and 
business dimensions of the process and 
achieving adequate levels of transparency 
in delivering government policy and value 
for money. This outcome is compounded as 
communication between the contracting 
entities and tenderers is rigid since electronic 
communication is currently not authorized by 
law. Moreover, there are issues with regard to 
public procurement being acceptable to all 
stakeholders as it not seen to be fully public, 
transparent and objective. This level of under 
performance highlights that the existing 
transparency safeguards are not aligned. Until 
the safeguards are fully aligned transparency 
of the process will be at risk and little or 
no improvement regarding integrity and 
transparency as a whole can be achieved. This 
will result in partial delivery of government 
policy, poor achievement of value for 
money, and ineffectual anti-corruption 
safeguards throughout all phases of the 
public procurement process. Overall, both 'on 
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Integrity Safeguards

Performance Gap - results for
implementing transparency
safeguards in practice

Efficiency Instruments

Performance Gap - results for
implementing efficiency instruments
in practice

Institutional and Enforcement
Capacity

Performance Gap - results for
implementing institutional and
enforcement framework in practice
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implementing transparency
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implementing institutional and
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 Chart 12: Tunisia - Public 
procurement policies in 
practice (transparency 
safeguards, efficiency 
instruments, and institutional 
and enforcement measures)

Notes: The chart presents the scores 
of the survey of public procurement 
policies in practice in three 
fundamental evaluation categories 
(transparency safeguards, efficiency 
instruments, and institutional and 
enforcement measures). The scores 
have been calculated on the basis of a 
practice questionnaire, based on the 
EBRD Core Principles for an Efficient 
Public Procurement Framework 
and answered by local contracting 
entities. Total scores are presented as 
a percentage with 100 per cent (one 
third of the pie chart) representing 
the optimal score for each evaluation 
category. A performance gap, the 
difference between the results of 
the survey of local practice and the 
benchmark, is marked in light orange, 
light blue and light green respectively.

Source: 2012 SEMED Public 
Procurement Assessment

inefficient. Efficiency and economy are also 
compromised as the PPL does not provide a 
directive to minimize the cost of participation 
in the process or the duration of the procedure 
to decide a complaints case. In addition, both 
the economy and transparency of the process 
is impacted as electronic communication is 
underdeveloped. Moreover, accountability is 
impacted as there are no standard contract 
documentation and pay levels of procurement 
officers are not comparable with private sector 
employees. Furthermore, integrity is compromised 
as the rules concerning public procurement ethics 
are not published under a single text.

Opportunities
The survey highlighted several opportunities 
for reform. For example, to promote 
transparency and integrity all public 
procurement should be conducted 
electronically, with electronic communication 
between contracting entities and tenderers 
encouraged. In addition, to secure greater 
levels of efficiency and the reduction of costs 
specific deadlines for the completion of the 
procurement process should be prescribed. 
Moreover, to promote accountability standard 
contract documentation should be available. 
Furthermore, to ensure integrity is achieved 

the rules concerning public procurement ethics 
should be published under a single text.

Regulatory risks
The survey identified several regulatory risks. For 
example, the existing complaints mechanism 
is not robust. In addition, any communication 
undertaken electronically does not constitute 
legal proof in a dispute. Moreover, the PPL 
does not prescribe specific deadlines for the 
completion of the procurement process. 

Chart 12 presents the data for public 
procurement policies in practice. The PPL in 
practice scored high compliance for efficiency 
instruments (80 per cent), and medium 
compliance for institutional and enforcement 
capacity (63 per cent) and integrity safeguards 
(67 per cent).

2.5.3 CONCLUSIONS AND 
RECOMMENDATIONS 

Overview

Public procurement in Tunisia is governed 
by both primary and secondary legislation. 
Although not enacted under a single text 
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 Chart 11: Tunisia - Quality of 

local procurement practice as 

compared to countries in the 

EBRD region

Note: The chart presents the scores 

for the quality of local procurement 

practice as compared to countries 

in the EBRD region. The scores have 

been calculated on the basis of a 

practice questionnaire, based on the 

EBRD Core Principles benchmark 

for an Efficient Public Procurement 

Framework and answered by local 

contracting entities. Total scores are 

presented as a percentage with 100 

per cent representing the optimal 

score.

Source: EBRD Public Procurement 

Assessment 2010 & SEMED Public 

Procurement Assessment 2012. 
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inconsistencies include the implementation 
of inadequate integrity safeguards and 
weak efficiency instruments and poor 
institutional and enforcement measures. 
The performance gaps identified regarding 
the adoption of inadequate integrity 
safeguards is explained because there are 
insufficient measures to limit the scope for 
undue influence, and conflict of interest 
management is not in place for all stages 
of the procurement process. The legislative 
gap in the efficiency instruments is because 
with regard to proportionality there is no 
requirement to align the scope and value of 
the contract with the choice of contract type 
and tendering procedure. As no independent 
remedies mechanism is provided a low score 
in both the 'law on the books' and the law 
in practice has been identified regarding 
enforceability, indicating that legal protection 
for suppliers and contractors is poor, with 
the implementation of existing standards 
not uniform. These inconsistencies, and their 
resultant implementation gaps, have resulted 
in the identification of unacceptable levels of 
risk regarding the procurement, contracting 
and execution of publically administered 
projects. Consequently, several opportunities 
for improvement between the legislative 
framework and local procurement practice 
are necessary. For example, the legislative 
framework requires updating to comply 
with regulatory standards recommended by 
international best practice. More specifically, 
it is essential that the PPL is compliant 
with the WTO GPA standards as it currently 
allows for domestic preferences and does 
not make adequate endeavours to promote 
fair competition. In addition, there is a need 
to create a dedicated national regulatory 
agency and implement an independent 
review and remedies mechanism. Moreover, 
there is a need to increase the use of ICT and 
specifically the internet to better manage 
public procurement activities.

Chart 13 presents the regulatory and 
performance gaps identified in the 

assessment of public procurement laws and 
practice.

Main policy recommendations

The analysis of the data collected in the 
assessment brings the followingpolicy 
recommendations:

•	 Review and update the existing public 
procurement laws. The development 
and implementation of modern public 
procurement policies compliant with 
the 2012 WTO GPA standards will impact 
positively the levels of transparency, 
economy and efficiency achieved 
regarding the implementation of public 
procurement procedures. New policies 
and procedures should be developed 
to ensure a level of operational ability 
commensurate with that required 
to satisfy WTO GPA standards and to 
incorporate provisions which take into 
consideration the value and whole-life 
cost of a procurement, the methods of 
evaluating complex tenders, timescales 
for completion of all aspects of the 
process, and compensation in the 
event of a cancellation. This will result 
in greater accountability and integrity 
regarding the planning and execution 
of government contracts and will 
increase the perception of fair trade by 
local businesses and enterprises with 
contracting entities.

•	 Review the current use of information 
and communication technology. 
There is an urgent need to review 
the current use of information and 
communication technologies and 
the internet regarding the support, 
development and management of 
the public procurement process. It is 
incumbent on the government to fully 
utilize eProcurement supported by 
modern ICT tools to more effectively 

the books' and in practice the transparency 
safeguards were assessed as inadequate 
with the assessment highlighting several 
regulatory and performance gaps requiring 
treatment in the short-run.

Insufficient efficiency instruments: In 
the assessment the score for the efficiency 
instruments hovered between medium and 
high compliance. The review of the legislative 
framework highlighted issues with regard 
to insufficient economy and proportionality 
instruments. This indicates problems with 
accomplishing the public procurement in 
a reasonable time frame. Moreover, the 
low score for proportionality highlights 
that the formality and extent of the public 
procurement procedure does not take into 
consideration the scope and size of the 
contract. However, the higher score achieved 
for the survey of local practice suggests that 
contracting entities have developed internal 
procedures to align the value and scope of 
the contract with the choice of contract type 
and tendering procedure. The survey of local 
practice highlights issues with regard to 
competition and economy. The use of direct 
contracting has introduced an element of 
discrimination into the public procurement 
process and hinders the achievement of 
fair competition in practice. The issues with 
regard to economy of the process centre 
on the costs of transaction regarding 
participation in the public procurement 
process. In terms of transparency, efficiency 
and proportionality contracting entities were 
found to apply in practice higher standards 
than required by law, with the survey of 
local practice scoring higher marks than 
in the legislative review. This indicates that 
contracting entities are making endeavours to 
ensure the procurement is public, transparent 
and objective, that contracting entities are 
ever mindful of cost with the lowest priced 
tender most frequently selected, and that 
endeavours are being made to ensure that 
the procedure chosen is reflective of the 
scope and value of the contract. This is 

evidenced by the implementation gap in 
the economy indicator which highlights that 
economy of the process is more advanced in 
practice than 'on the books'. However, both 
'on the books' and in practice the results 
of the assessment highlight that all the 
efficiency instruments require treatment to 
ensure that they reach the standards required 
by international procurement standards. 
In sum both 'on the books' and in practice 
the efficiency instruments were assessed as 
deficient with the assessment highlighting 
several regulatory and performance gaps 
which require immediate attention.

Regulatory and performance gaps: The 
assessment revealed several inconsistencies 
and opportunities for improvement 
between the legislative framework and local 
procurement practice. The review of the 
quality of Tunisian local procurement legal 
framework as compared to other countries 
in the SEMED region highlight with the 
exception of uniformity and efficiency 
where a very high and high compliance was 
achieved respectively, local procurement 
practice scored low to medium compliance 
with the benchmark. The survey of the quality 
of the local procurement practice highlighted 
that on average a medium compliance rate for 
essential transparency safeguards, efficiency 
instruments and overall public procurement 
institutional and enforcement capacity was 
achieved. This suggests that currently public 
procurement in Tunisia lacks accountability, 
integrity and objectivity. In addition, there 
are issues with regard to the promotion of 
fair competition, the ability to undertake the 
procurement in a reasonable time frame, and 
anxiety regarding the formality of the public 
procurement procedure and enforcement 
of public procurement law. The assessment 
results suggest that the Tunisian PPL does not 
provide a firm footing for supporting modern 
public procurement practice. In addition, 
the assessment discovered numerous 
inconsistencies between the legal framework 
and local public procurement practice. These 
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supply awards recognised at both 
national and international levels. The 
development of a 'body of knowledge' 
and the subsequent enhanced skills 
levels of procurement staff will 
contribute to increased levels of 
accountability, integrity, efficiency and 
economy of the public procurement 
process.

•	 New legal instruments promoting 
sustainability should be developed 
and implemented. The government 
should utilise public tenders to 
implement its declarations on the 
environmental and social policy 
objectives.

This chapter presented the outcomes of the 
public procurement assessment, namely the 
development and publication of profiles for 
the 4 nations that comprise the EBRD SEMED 
countries of operation. The next chapter 
interprets the results of the assessment and 
presents a comparative analysis of the data 
for the quality of public procurement laws 
and local procurement practice in the SEMED 
region.

 Chart 13: Tunisia - Regulatory and performance gaps 
identified in the assessment of public procurement laws and 
practice

Note: The chart presents the scores for the regulatory gaps identified 
in the review of public procurement legislation, and the performance 
gaps identified in the survey of local procurement practice for each Core 
Principles benchmark indicator. The regulatory gap is marked in light blue, 
while the performance gap is marked in dark blue. The implementation 
gap (the percentage difference between the higher scoring regulatory gap 
and the lower scoring performance gap) highlights issues regarding the 
implementation of public procurement legislation in practice. The wider 
the percentage performance gap the greater the issues regarding the 
implementation of public procurement legislation.

Source: 2012 SEMED Public Procurement Assessment

Public procurement laws 'on the books'
Local procurement practice

Accountability
Integrity

Transparency

Competition

Economy

EfficiencyProportionality

Uniformity

Stability

Flexibility

Enforceability

0
20
40
60
80

100

manage the pre-tendering, tendering 
and post-tendering phases of the public 
procurement process. The adoption of 
eProcurement and modern information 
and communication technology 
tools will encourage participants 
in the public procurement process 
to publish contract documentation 
online, and submit queries, proposals, 
and undertake contract monitoring 
and administration electronically. 
This in turn will contribute to the 
modernisation and simplification of 
existing public procurement procedures, 
and reduce transaction costs for 
both contracting entities and local 
businesses and enterprises.

•	 Dedicated public procurement policies 
should be used to facilitate economic 
development. The introduction 
of simplified procedures for small 
value contracts will encourage the 
participation of local SMEs in public 
tenders. This will contribute to economic 

development at a sub-regional, regional 
and national level.

•	 Instruments should be implemented 
across the procurement process to 
promote accountability. The current 
public procurement legal framework 
should be reviewed with a view of 
promoting and increasing the current 
levels of accountability achieved 
across all stages of the procurement 
process, balancing public and business 
dimensions. Robust accountability 
instruments will develop a clear chain 
of responsibility between management, 
budget and procurement officials. This in 
turn will contribute to increased levels of 
simplicity and certainty achieved.

•	 Promote the continuous personal 
development of procurement staff. 
Develop an online 'body of knowledge' 
to assist procurement staff in their 
continuous personal development 
obligations leading to purchasing and 
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3.2  RATING OF PUBLIC 
PROCUREMENT LAWS AND 
LOCAL PROCUREMENT 
PRACTICE  

3.2.1 RATING OF PUBLIC PROCUREMENT 
LAWS

For each country in the SEMED region a 
spider diagram in Figure 3.1 presents the 
data illustrating the quality of the national 
regulatory framework (extensiveness). The chart 
presents the scores for the quality of the public 
procurement legal framework for each of the 11 
Core Principles benchmark indicators. The scores 
have been calculated on the basis of a legislation 
questionnaire, based on the EBRD Core 
Principles for an Efficient Public Procurement 
Framework and answered by local legal advisers. 
Total scores are presented as a percentage with 
100 per cent representing the optimal score 
for each Core Principles benchmark indicator. 
The following four sub-subsections examine 
the rating of public procurement laws in each 
country in the SEMED region.

Egypt

Egypt scored 'medium compliance' with an 
average score of 60 per cent for the quality of its 
public procurement laws. The review revealed 
that the lowest scoring indicator in Egypt is 
flexibility at 37.5 per cent ('very low compliance') 
and the highest scoring indicator efficiency at 
75 per cent ('medium compliance'). The very 
low score achieved for the flexibility indicator 
is because the PPL is outdated, inflexible and 
bureaucratic.

Jordan

In the review Jordan scored 'low compliance' 
with an average score of 58 per cent for the 
quality of its public procurement laws. The 
lowest scoring indicator is proportionality 

achieving just 45 per cent ('very low 
compliance'), and the highest scoring indicators 
uniformity and stability both scoring 70 
per cent ('medium compliance'). The review 
identified that although benefiting from good 
accountability procedures, the PPL does not 
provide sufficient enforcement instruments 
for private sector suppliers. Moreover, the 
assessment also highlighted that the PPL was 
inflexible scoring on average low compliance 
with the benchmark. Such a low score can 
be traced to a number of factors, which are 
presented in detail in the Jordanian country 
profile.

Morocco

Morocco achieved a 'medium compliance' rate 
scoring on average 67 per cent in the review 
of legislation. The lowest scoring indicator is 
integrity at 47.5 per cent, and the highest scoring 
indicator stability at 87.5 per cent. The low scores 
were achieved because Moroccan PPL does not 
provide for adequate transparency safeguards 
recommended by international best practice. 
In addition, there are no mandatory standard 
tender documentation or public contracts 
standard terms and conditions. Moreover, 
Moroccan PPL has insufficient measures to limit 
the scope of undue influence while conducting 
public procurement procedures.

Tunisia

Tunisia PPL achieved a 'medium compliance' 
rate scoring 68.4 per cent in the review of 
legislation. In Tunisia the lowest scoring 
indicator is enforceability at 47.5 per cent ('very 
low compliance'), and the highest scoring 
indicator competition at 85 per cent ('high 
compliance'). The low scores achieved are 
because enforcement of the PPL is complicated 
and ineffective, and the PPL does not 
implement sufficient instruments in promoting 
accountability across all three phases of the 
public procurement process. 

3. QUALITY OF PUBLIC 
PROCUREMENT LAWS AND 
LOCAL PROCUREMENT PRACTICE

3.1 OVERVIEW

The assessment of the 4 EBRD SEMED countries of operation included a review of ‘law on the 
books’ and a survey of 'law in practice'. The review of ‘law on the books’ aimed to assess the quality 
(extensiveness of the regulation) of public procurement legal frameworks in the SEMED region. To 
provide an insight into ‘law in practice’ a survey of local procurement practice, based on interviews 
with local procurement professionals, contracting entities and legal advisers, examined the 
application (effectiveness of the regulation) of public procurement laws in practice. The focus of 
this chapter is to provide a précis of the assessment ratings and the quality of public procurement 
laws and local  procurement practice across the 4 SEMED countries of operation. Containing five 
sections this chapter presents the results of the review of ‘law on the books’ and the survey of ‘law 
in practice’. This section serves to contextualize the chapter's subject matter and sets the scene for 
what follows. The second section presents and analyses the public procurement law (extensiveness) 
ratings, and local procurement practice (effectiveness) ratings for the 4 SEMED countries of operation. 
Section three examines the regulatory gaps identified in the assessment of public procurement 
laws, while section four examines the performance gaps identified in the assessment of local 
procurement practice. Finally, section five highlights the trends in public procurement laws and 
public procurement practice across the SEMED region. 
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3.2.2 RATING OF LOCAL PROCUREMENT 
PRACTICE

For each country in the SEMED region a 
spider diagram in Figure 3.2 presents the data 
illustrating the quality of local procurement 
practice (effectiveness). The chart presents the 
scores for the 11 key Core Principles benchmark 
indicators for two key public sector players: 
government authorities’ and utilities. The scores 
for the quality of practice were calculated for 
each country in the SEMED region on the basis 
of a local procurement practice survey, and two 
case studies examining review and remedies 
practice. In the diagrams, the wider the 'web', 
the better the national public procurement 
regulatory framework or the local procurement 
practice. The following four sub-subsections 
examine the rating of public procurement 
practice in each country in the SEMED region.

Egypt

In the survey Egypt scored on average 64.93 per 
cent achieving on average 'medium compliance' 
for the quality of its local procurement practice 
for both government authorities’ and utilities 
procurement. Reviewing these results separately, 
the average score for the quality of Egyptian 
government authorities’ procurement practice is 
70.17 per cent and 'medium compliance', and for 
the quality of the utilities sector practice 59.58 
per cent and 'low compliance'. Therefore, local 
procurement practice of government authorities' 
is more advanced (10.59 per cent) than the 
utilities sector practice. In Egypt, for the quality 
of government authorities’ procurement practice 
the lowest scoring indicator was integrity at 50 
per cent achieving 'low compliance', with the 
highest scoring indicator accountability at 86 
per cent achieving 'high compliance'. For the 
quality of utilities practice the lowest scoring 
indicator was enforceability at 44 per cent 
achieving 'very low compliance', with the highest 
scoring indicator again accountability at 77 per 
cent achieving 'medium compliance'. The high 
levels of compliance were achieved because 

the PPL promotes strict accountability across 
all three stages of the procurement process 
and procurement officers enforce the PPL in 
practice achieving transparency and certainty. 
The low levels of compliance achieved are a 
result of issues with regard to transparency 
and integrity in addition to the enforceability 
instruments available to private sector suppliers. 
Implementation problems were highlighted by a 
lack of transparency in the procurement process 
combined with a lack of flexibility required to 
accommodate the changing market. 

Jordan

In the local practice survey Jordan scored 
on average 78.87 per cent achieving 
'high compliance' for the quality of local 
procurement practice for both government 
authorities' procurement and the utilities 
sector procurement. Jordan also achieved 
'high compliance' for the quality of local 
procurement practice of the government 
authorities (81.13 per cent) and utilities sector 
procurement (76.61 per cent) calculated 
independently. Therefore, local procurement 
practice of the government authorities is 
better (4.52 per cent) than the utilities sector. 
For the quality of government authorities' 
local procurement practice the lowest 
scoring indicator is integrity at 53.33 per cent 
achieving 'low compliance', with the highest 
scoring indicator economy at 93.75 per cent 
achieving 'high compliance'. For the quality 
of utilities procurement practice the lowest 
scoring indicator is again integrity at 60 per 
cent achieving medium compliance, with the 
highest scoring indicator efficiency 88.75 per 
cent achieving 'very high compliance'. The 
high levels of compliance are because the 
PPL allows for internal procurement rules and 
instructions to be adopted by contracting 
entities which increase accountability of the 
process. In addition, as procurement officers 
are required to observe a code of ethics 
this elevates the levels of integrity achieved 
and increases certainty of procurement 

Analysing the SEMED region as a whole, the 
highest scoring country on average is Tunisia, 
followed by Morocco, Egypt and Jordan. The 
gap between the average marks for Tunisia 
and Jordan is 11.22 per cent. On average across 
the SEMED region for the quality of public 
procurement laws the highest scoring indicator 
is competition with an average score of 75.62 per 
cent achieving 'medium compliance', followed 
by stability (71.25 per cent), and efficiency and 
uniformity (69.38 per cent). The lowest scoring 
indicator for the quality of public procurement 
laws is enforceability with an average score of 
53.75 per cent achieving 'low compliance'. The 
gap between the highest scoring indicator and 
the lowest scoring indicator is 21.87 per cent.

Although no indicator for the quality of public 
procurement laws scored 'very high compliance' 
three indicators achieved 'high compliance'. 

These include marks for competition and 
efficiency in Tunisia, and stability in Morocco. 
Notably the Jordanian and Egyptian PPL do 
not achieve 'high compliance' in any indicator 
for the quality of public procurement laws. In 
the review seven indicators were marked for 
'low compliance'. These include accountability 
in Jordan and Tunisia, transparency in Jordan, 
economy in Morocco, efficiency in Jordan, 
proportionality in Tunisia, stability in Egypt, 
and enforceability in Jordan. In addition, five 
indicators scored 'very low compliance' in the 
region. These include integrity in Morocco, 
economy in Egypt, proportionality in Egypt 
and Jordan, flexibility in Egypt and Jordan, and 
enforceability in Tunisia. Therefore, although no 
country achieves 'very high compliance' in any 
indicator, each country was marked for 'very low 
compliance' in one or more indicators for the 
quality of its public procurement laws.
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 Figure 3.1 Quality of the 
public procurement legal 
framework (extensiveness) 
in the 4 sEMED countries  of 
operation 

Notes: The chart presents the 
scores for the quality of the public 
procurement legal framework for each 
Core Principles benchmark indicator. 
The scores have been calculated on 
the basis of a legislation questionnaire, 
based on the EBRD Core Principles 
for an Efficient Public Procurement 
Framework and answered by local legal 
advisers. Total scores are presented 
as a percentage with 100 per cent 
representing the optimal score for each 
Core Principles benchmark indicator.

source: 2012 SEMED Public 
Procurement Assessment
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decision-making. Moreover, pre-tendering 
rules regarding the preparation, submission 
and opening of tenders were reported to be 
observed which positively impacts results for 
integrity. Furthermore economy and efficiency 
were reported to be achieved in the post-
tendering phase, with procedures simple, 
clear, easy to follow and well implemented 
promoting cost efficiencies. The low levels 
of compliance are because the PPL does 
not apply to all contracting entities in the 
public sector which impacts the levels of 
accountability achieved. In addition, it was 
reported by local practitioners that contracting 
entities do not provide regular training to their 
procurement officers; this negatively impacts 
transparency and efficiency of procurement 
procedures. Moreover, levels of transparency 
is negatively impacted as electronic means of 
communication is not mandatory. Furthermore, 
enforceability is compromised as both 
contracting entities and local lawyers do not 
perceive the review and remedies system to be 
straightforward, with the bodies undertaking 
review procedures perceived unpredictable. 

Morocco

In the survey of local practice Morocco scored 
on average 62.94 per cent achieving 'medium 
compliance' for the quality of government 
authorities’ procurement and utilities sector 
procurement. Reviewing these results 
separately, the average score for the quality of 
government authorities' procurement is 69.59 
per cent achieving 'medium compliance' and 
for the quality of utilities sector procurement 
56.29 per cent achieving 'low compliance'. 
Therefore, the government authorities’ sector 
performs better in practice (13.3 per cent) 
than the utilities sector. For the quality of 
government authorities’ local procurement 
practice the lowest scoring indicator is 
uniformity at 41 per cent achieving 'very low 
compliance', with the highest scoring indicator 
proportionality at 83 per cent achieving 'high 
compliance'.  For the quality of utilities practice 

the lowest scoring indicator is enforceability 
at 21 per cent achieving 'very low compliance', 
with the highest scoring indicator flexibility at 
90 per cent achieving 'very high compliance'. 
The high levels of compliance are because 
of the mandatory legal provisions for the 
preparation of a procurement plan before 
commencement of the procurement process, 
and that contracting entities have in place 
procedures for planning the procurement 
of recurrent contracts. The very low level of 
compliance achieved in the enforceability 
indicator is because several aspects of the PPL 
are incomplete and subject to interpretation, 
and in the accountability indicator because in 
practice the PPL does not balance public and 
business dimensions of public procurement. 
The performance gap in the competition 
indicator (67.86 per cent) is primarily due to the 
policy for encouraging domestic preferences 
for the supply of goods and services.

Tunisia

Tunisia scored on average 72.69 per cent 
achieving 'medium compliance' for the 
quality of local procurement practice for both 
the government authorities' and utilities 
contracting entities combined. Reviewing 
these results separately, the average score for 
government authorities’ local procurement 
practice is 71.94 per cent achieving 
'medium compliance' and for utilities sector 
procurement 73.44 per cent achieving 'medium 
compliance'. In the assessment of the quality 
of government authorities’ local procurement 
practice the lowest scoring indicator was 
integrity at 53.33 per cent achieving low 
compliance' and the highest scoring indicator 
efficiency at 88.75 per cent achieving 'high 
compliance'. For the quality of utilities practice 
the lowest scoring indicator was enforceability 
at 50 per cent achieving 'low compliance', with 
the highest scoring indicator uniformity scoring 
95 per cent achieving 'very high compliance'. 
The high levels of compliance are a result 
of the PPL covering the three phases of the 
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 Figure 3.2 Quality of local procurement practice (effectiveness) in the 4 sEMED countries  of operation 

Notes: The chart presents the scores for the quality of local procurement practice for each Core Principles indicator. The scores for local procurement practice, marked in orange, 
have been calculated on the basis of a local practice survey questionnaire, based on the EBRD Core Principles for an Efficient Public Procurement Framework and answered by local 
contracting entities in the government and utilities sector. Total scores are presented as a percentage, with 100 per cent representing the optimal score for each Core Principles 
benchmark indicator.

source: 2012 SEMED Public Procurement Assessment
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Tunisia

Tunisia owes it ranking to eight indicators 
scoring 70 per cent and above, including 
two indicators competition (85 per cent) 
and efficiency (77.5 per cent) scoring high 
compliance. These scores are as a result of the 
PPL being founded on the general principal of 
equal treatment between bidders by promoting 
fairness, reliability and free competition. In 
addition, the PPL covers the three phases of the 
procurement process and requires contracting 
entities to conduct the procurement process 
transparently. The complaints mechanism - 
albeit not independent - is free which makes 
the procedure available to all stakeholders. 
Moreover, the PPL requires the procurement 
process to be conducted by procurement 
committees composed of members highly 
qualified in their own field of expertise. 
Furthermore, to increase economy and efficiency 
training programmes are undertaken with 
contracting entities. The major regulatory gaps 
appear in the enforcement indicator (52.5 per 
cent), the proportionality indicator (45 per cent), 
and the accountability indicator (42.5 per cent). 
These and the other regulatory gaps are a result 
of the PPL not enacted under a single text and 
located in various sources. In addition, frequent 
changes to the PPL framework have disrupted 
procurement capacity building, and the PPL 
does not allow for an accurate estimation of 
the duration of any of the procurement phases. 
Moreover, as several institutions harmonize 
rules and monitor the compliance of contracting 
entities, combined with no independent 
national review and remedies mechanism, this 
has resulted in weak levels of enforceability. 
Furthermore, the procurement process as a 
whole is impacted as the PPL does not authorize 
the use of electronic communication with regard 
to the submission of bids.  

Egypt

Egypt reports six indicators in the 'medium 
compliance' category, with efficiency scoring 

75 per cent, uniformity 72 per cent, and 
accountability and integrity scoring 70 per 
cent. These scores are achieved because the 
PPL promotes fair competition and achieves 
simplicity by striking a reasonable balance 
between a user-friendly approach and the 
sophistication required by legal advisors and 
businesses. Efficiency of the procurement 
process is promoted through adaptation of 
institutions to fit the local environment. The 
primary regulatory gaps appear in the flexibility 
(62.5 per cent), economy (57.5 per cent), and 
proportionality (52.5 per cent) indicators. These 
and the remaining regulatory gaps are a result 
of issues with regard to certainty of the public 
procurement process. In addition, the lack of 
a dedicated review and remedies mechanism 
places doubt on whether certainty can be 
achieved in enforcement of public procurement 
law. Moreover, the current procurement 
procedures do not reflect the scope and size of 
the contract and as a result of the current levels 
of bureaucracy reduce proportionality, simplicity 
and speed, and increase participation costs.

Morocco

Morocco recorded three indicators scoring 
'high compliance'. These include stability (87.5 
per cent), competition (85 per cent), and 
proportionality (80 per cent). In addition, six 
indicators secure 'medium compliance' although 
four of these are at the lower end of the 
category. These scores are achieved because 
the PPL is stable and aims to achieve economy 
and cost optimization through relatively low 
participation costs. In addition, the PPL makes 
endeavours to promote fair competition and 
certainty through the publication of clear 
eligibility rules, and achieves transparency 
through the online publication of notices 
promoting speed within the public procurement 
process. Moreover, the PPL aims to promote 
accountability across all stages of the process 
through mandatory procurement planning, 
and a clear chain of responsibility between 
management, budget and procurement 

procurement process and requiring contracting 
entities to conduct the procurement process 
more transparently than in Egypt and 
Morocco. In addition, contracting authorities 
have introduced internal procurement rules 
and proactively regulate, monitor, and audit 
public contracts which contributes to better 
marks in competition, economy and efficiency. 
Moreover, accredited training programmes are 
undertaken with all stakeholders. In general, 
the low scores were achieved because the 
system is centralized and is currently not 
flexible enough to accommodate the changing 
market. Furthermore, communication between 
the contracting entities and tenderers is rigid 
and time-consuming as the PPL does not 
authorize the use of electronic communication 
or electronic submissions in its procurement 
procedures. 

Analysing the SEMED region as a whole in 
terms of quality of local procurement practice, 
the highest scoring country on average 
is Jordan, followed by Tunisia, Egypt, and 
Morocco. The range between the average 
scores achieved for Jordan and Morocco is 
15.93 per cent. The highest scoring government 
authorities’ local procurement practice is again 
Jordan, and again followed by Tunisia, Egypt 
and Morocco. The range between the average 
scores achieved for Jordan and Morocco for 
government authorities’ procurement 11.54 
per cent. The highest scoring utility public 
procurement practice is once again Jordan, 
and once again followed by Tunisia, Egypt 
and Morocco. The gap between the average 
scores achieved for Jordan and Morocco 
for utility procurement 17.33 per cent. The 
results present a level of consistency in the 
region regarding local procurement practice 
in general and specifically within procurement 
sectors. However, the results also identify that 
reform effort is needed in several countries 
across both procurement sectors.  

On average across the SEMED region for the 
quality of public procurement practice the 
highest scoring indicator is efficiency with 

an average score of 80.31 per cent, followed 
by economy (75.64 per cent), and flexibility 
(75 per cent). The lowest scoring indicator for 
the quality of local practice is integrity, with 
an average score of 55.41 per cent across the 
region. The gap between the highest scoring 
indicator and the lowest scoring indicator is 
24.9 per cent. Examining the results of the 
individual procurement sectors in turn, for the 
quality of public procurement practice in the 
government authorities’ procurement sector 
the highest scoring indicator is efficiency with 
an average score of 81.25 per cent, followed by 
proportionality (79.16 per cent) and economy 
(77.86 per cent). The lowest scoring indicator 
for the quality of local procurement practice 
in the government authorities’ procurement is 
integrity with an average score of 51.66 per cent. 
The range between the highest scoring indicator 
and the lowest scoring indicator is 29.59 
per cent. The quality of public procurement 
practice in the utilities sector the highest 
scoring indicator is flexibility with an average 
score of 80 per cent, followed efficiency (79.37 
per cent) and uniformity (78.12 per cent). The 
lowest scoring indicator for the quality of local 
procurement practice in the utility procurement 
sector is enforceability with an average score 
of 48.5 per cent. The gap between the highest 
scoring indicator and the lowest scoring 
indicator is 31.5 per cent across the region.

3.3  QUALITY OF PUBLIC 
PROCUREMENT LAWS: 
REGULATORY GAPS

In the SEMED region Tunisia is ranked first for 
the quality of its public procurement legal 
framework achieving an average score of 68.4 
per cent and a 'medium rate' of compliance. 
Tunisia is followed by Morocco (66.82 per cent) 
and Egypt (60.23 per cent), who also achieve a 
'medium rate' of compliance. Propping up the 
SEMED region is Jordan achieving an average 
score of 58.18 per cent and a 'low rate' of 
compliance. 
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rate'. The countries follow the same sequence 
for the quality of its public procurement 
legal framework in practice individually for 
government authorities’ procurement and 
utilities sector procurement. 

Jordan

The survey highlights that the quality of 
government authorities’ procurement practice 
in Jordan boasts three indicators achieving 'very 
high compliance' including economy (93.75 
per cent), and efficiency (91.25 per cent), and 
five indicators achieving 'high compliance' 
including stability (90 per cent), competition 
(89.93 per cent), accountability (89.47 per cent), 
enforceability (84 per cent), and transparency 
(78.23 per cent). Although Jordan boasts 
high achievement across the survey there are 
some areas of concern revealing performance 
gaps. The primary performance gaps in 
the government authorities’ procurement 
related to integrity indicators (46.67 per cent), 
proportionality indicators (29.17 per cent), and 
flexibility indicators (27.5 per cent). The quality of 
utility procurement practice boasts six indicators 
achieving 'high compliance' including efficiency 
(88.75 per cent), economy (87.5 per cent), 
uniformity (83.33 per cent), flexibility (82.5 per 
cent), stability (80 per cent), and enforceability 
(79 per cent), and five indicators achieving 
'medium compliance'. The primary performance 
gaps for the utilities procurement sector include 
integrity (40 per cent), transparency (33.87 
per cent), and accountability (30.26 per cent). 
Although the survey reveals similar results 
between the quality of government authorities’ 
local procurement practice and the utilities 
sector procurement practice, in general the 
government authorities’ procurement practice 
on aggregate reports higher scores than the 
utilities sector procurement practice. The 
performance gaps across both procurement 
sectors is a result of several issues with the 
application of the legislative framework in 
practice. For example, the PPL does not apply 
to all contracting entities as some contracting 

entities employ internal procurement 
regulations which impacts the levels of 
accountability achieved. In addition, contracting 
entities applying specific regulations do not 
provide regular training to public procurement 
officers effecting transparency and efficiency 
indicators. Moreover, transparency is impacted 
as electronic means of communication are 
not permitted. Furthermore, enforceability is 
compromised as contracting entities do not 
perceive the review and remedies system to be 
straightforward, and the bodies undertaking 
reviews are perceived unpredictable. 

Tunisia

The survey highlights that the quality of 
government authorities’ procurement in 
Tunisia boasts three indicators achieving 'high 
compliance' including efficiency (88.75 per 
cent), uniformity (87.5 per cent), competition 
(81.25 per cent) and proportionality (79.17 per 
cent), and four indicators achieving 'medium 
compliance'. Although there are pockets of 
excellent achievement the survey reveals 
several performance gaps. The primary 
performance gaps in the government authorities’ 
procurement practice relate to integrity 
(46.67 per cent), enforceability (44 per cent), 
accountability (42.11 per cent) and economy 
(33.33 per cent). In the utility procurement 
practice uniformity (95.83 per cent) achieves 
'very high compliance', with five indicators 
achieving 'high compliance' including efficiency 
(87.5 per cent), competition (83.04 per cent), 
proportionality (79.17 per cent), transparency 
(78.23 per cent) and flexibility (77.50 per cent). 
The primary performance gaps in the utility 
procurement sector include enforceability (50 
per cent), integrity (43.33 per cent), stability 
(35 per cent), accountability (33.84 per cent), 
and economy (31.25 per cent). The results of 
the survey of the quality of local procurement 
practice reveal similar results between the 
quality of local procurement practice in 
government authorities’ procurement and utility 
procurement. In general, utility procurement 

officials. The primary regulatory gaps appear 
in the integrity (52.5 per cent), economy 
(47.5 per cent), and the accountability and 
uniformity indicators (37.5 per cent). These and 
the remaining regulatory gaps are a result of 
several issues with the legislative framework. For 
example, enforceability is not achieved as there 
is no independent remedies mechanism or no 
independent regulatory institution to assess 
the compliance of contracting entities which 
compromises certainty. In addition, as the PPL 
allows for domestic preferences this negatively 
impacts the promotion of fair competition, as 
does the lack of provision requiring the contract 
terms and conditions to be fair, balanced and 
reflect best business practice. The PPL cannot 
be considered to be unitary and comprehensive 
as it does not include procurement rules for all 
public sector entities. These weaknesses impact 
the level of system uniformity achieved. Because 
electronic communication between contracting 
entities and tenderers is not permitted and 
the PPL does require procurement monitoring, 
transparency of procurement decision 
making is impacted. Moreover, as the PPL 
does not regulate the post-tendering phase 
robustly, accountability of the whole process is 
compromised. Furthermore, the economy of the 
process is impacted as the contract evaluation 
methods do not require aggregation or demand 
or appraisal of the whole-life costs of large and 
complex projects.

Jordan

Although Jordan boasts five indicators scoring 
'medium compliance', including uniformity and 
stability (70 per cent), competition (65 per cent) 
and economy (62.5 per cent). The review also 
reports four indicators in the 'low compliance 
category' with several of these placed at the 
lower end of the spectrum. These 'medium 
compliance' scores were achieved because the 
PPL is based on principles that aim to promote 
competition, equal opportunity, accountability, 
and stability of the legal framework. For example, 
the PPL aims to promote accountability through 

the harmonising of rules undertaken by its 
regulatory institutions. In addition, the eligibility 
rules attempt to promote fairer competition by 
encouraging participation from micro, small 
and medium sized enterprises facilitating 
economic development. The primary regulatory 
gaps appear in the proportionality (55 per 
cent), flexibility (52.5 per cent), enforceability 
(50 per cent), accountability (45 per cent), and 
integrity (40 per cent) indicators. These and 
the remaining regulatory gaps are a result of 
several issues with the legislative framework. 
For example, the economy of the process is 
impacted as the PPL does not allow for an 
accurate estimation of the duration of any of 
the procurement phases. In addition, as the PPL 
allows for domestic preferences this impacts the 
aim of securing fairer competition. Moreover, as 
there is no dedicated national regulatory agency 
or independent national review and remedies 
mechanism this results in the achievement of 
low levels of enforceability. Furthermore, as 
the PPL does not robustly monitor the post-
tendering phase of the procurement process 

- incorporating only minimal standards with 
regard to monitoring, contract management, 
payments and completion dates -  and does 
not provide sufficient enforcement instruments 
for private sector suppliers, this impacts 
accountability and economy of the process.  

3.4  QUALITY OF LOCAL 
PROCUREMENT PRACTICE: 
PERFORMANCE GAPS

In the SEMED region Jordan is ranked first for 
the quality of its public procurement legal 
framework in practice - for both government 
authorities’ and utilities sector procurement - 
achieving a combined average score of 78.87 
per cent and a 'high compliance rate'. Jordan 
is followed by Tunisia (72.69 per cent), and 
Egypt (64.93 per cent) who achieved a 'medium 
compliance rate'. Propping up the SEMED 
region is Morocco achieving an average score 
of 62.94 per cent and a 'medium compliance 
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Morocco

Regarding the government authorities’ 
procurement practice, the results for Morocco 
marked four indicators as 'high compliance', 
including transparency (81.45 per cent), 
economy (82.25 per cent), proportionality 
(83.33 per cent), and stability (80 per cent), 
and five indicators categorized as 'medium 
compliance'. The primary performance gaps 
in the government authorities’ procurement 
include uniformity (58.33 per cent), integrity 
(50 per cent), flexibility (37.50 per cent), 
efficiency (33.75 per cent), and accountability 
and enforceability (28 per cent). Although the 
scores representing the utilities procurement 
sector are less favourable, the flexibility indicator 
(90 per cent) is one percentage point from 
achieving 'very high compliance', with two 
other indicators securing 'high compliance' 
including economy (77.08 per cent), and 
efficiency (76.25 per cent), and three indicators 
securing medium compliance. Because of the 
less favourable scores the utilities procurement 
sector reports numerous regulatory gaps related 
to enforceability (79 per cent), accountability 
(72.37 per cent), competition (67.86 per cent), 
transparency (54.03 per cent), proportionality 
(50 per cent), and stability (40 per cent) 
indicators. These and the remaining regulatory 
gaps are a result of several issues with the 
application of the legislative framework in 
practice across both sectors. For example, there 
are issues with competition as prequalification 
for the procurement process is not mandatory. 
Regarding integrity, procurement officers 
are not treated the same as private sector 
officers, have no procurement manuals, rules 
or guidelines which impacts accountability 
and transparency. In addition, some aspects of 
the PPL are considered to be incomplete with 
no internal monitoring or auditing procedures 
or requirement to assess procurement risk 
impacting accountability and certainty. 
Uniformity is not fully achieved as there are no 
procurement rules for public law institutions or 
municipalities, and concessions are expressly 
excluded from the PPL. Moreover, no appraisals 

are undertaken to ensure that the procurement 
is economically and commercially justified and 
as such efficiency of the process is compromised. 
Furthermore, the transparency of the process 
in practice is negatively impacted as electronic 
communication and online submission of 
tenders is not allowed, monitoring systems 
do not exist, and procurement records are not 
made public. This in turn impacts the speed, 
cost and certainty of the public procurement 
process in practice. The results of the survey 
highlight major discrepancies regarding the 
quality of local procurement practice between 
the government authorities’ practice and 
the utilities sector for numerous reasons. For 
example, the enforceability indicators for local 
procurement practice in the utilities sector 
scored 51 per cent lower than enforceability 
indicators in the local procurement practice 
of the government authorities. In addition, 
accountability (43.42 per cent), competition 
(42.14 per cent) transparency (35.48 per cent), 
and proportionality (33.33 per cent) indicators 
also report major scoring differences between 
the utilities sector and government authorities. 
Conversely, a smaller number of indicators for 
the government authorities’ scored less than the 
utilities sector practice. These include uniformity 
(29.16 per cent), flexibility (27.5 per cent), and 
integrity (18.33 per cent). The differences 
between these scores highlight that there is very 
little consistency in the application of public 
procurement law between these two important 
sectors. 

3.5   TRENDS IN PUBLIC 
PROCUREMENT LAWS AND 
LOCAL PROCUREMENT 
PRACTICE

In all four of the SEMED countries of operation, 
public procurement is regulated by both 
primary and secondary legislation. In recent 
years the PPL of several countries have been 
subject to amendments with the primary aim 
to increase robustness regarding the regulation 

results report higher scores than government 
authorities’ procurement practice with seven 
indicators reporting higher scores in the 
utility sector than the government sector. 
The performance gaps are a result of several 
issues with the application of the legislative 
framework in practice. For example, there are 
issues with the procurement process, specifically 
regarding complex projects which is lengthy 
and inefficient. Efficiency and economy are also 
compromised as the PPL does not provide a 
directive to minimize the cost of participation 
in the process or the duration of the procedure 
to decide a complaints case. In addition, both 
the economy and transparency of the process 
is impacted as electronic communication is 
underdeveloped. Moreover, accountability is 
impacted as there are no standard contract 
documentation, and pay levels of procurement 
officers are not comparable with private 
sector employees. Furthermore, integrity is 
compromised as the rules concerning public 
procurement ethics are not published under a 
single text.

Egypt

The survey highlights that the quality of 
government authorities’ procurement practice 
in Egypt boasts three indicators achieving 
'high compliance' including accountability 
(86.16 per cent), proportionality (83.33 per 
cent), and efficiency (78.75 per cent), and six 
indicators achieving 'medium compliance'. 
However, although several indicators score 
well performance gaps are present in several 
key indicators. The primary performance gaps 
in the government authorities’ procurement 
related to transparency safeguards (50 per 
cent), enforceability (46 per cent), competition 
(36.61 per cent), and economy (31.25 per 
cent). Apart from one indicator which scores 
the same (flexibility) and one indicator which 
scores higher (integrity), the scores for the 
quality of local procurement practice in the 
utility sector are lower than the scores for 
the quality of local procurement practice in 

the government authorities’ sector. In the 
utility sector accountability (77.63 per cent) 
secures 'high compliance' with four indicators 
securing 'medium compliance'. The primary 
performance gaps in the utility procurement 
sector include enforceability (56 per cent), 
stability (50 per cent), integrity (49 per 
cent), and transparency, competition, and 
proportionality indicators (41 per cent). The 
results of the survey of the quality of local 
procurement practice reveal similar results 
between the quality of local procurement 
practice in government authorities’ 
procurement and utility procurement. In 
general, government authorities’ procurement 
practice report higher scores than utility 
procurement, except for the integrity 
indicator which is 1.67 per cent higher in the 
utility sector. The performance gaps are a 
result of several issues with the application 
of the legislative framework in practice. For 
example, there are issues with inefficiencies 
in the procurement process which has 
resulted in the achievement of poor value-
for-money which has negatively impacted 
the cost and economy of participation and 
administration of the procurement process. 
In addition, implementation problems exist 
highlighted by a lack of transparency in the 
procurement process. There are flexibility 
concerns regarding the PPL which requires 
the development of appropriate secondary 
and tertiary legislation to accommodate 
the changing market. Moreover, the 
survey highlighted enforceability concerns 
regarding an ineffective review and remedies 
system, which provides little or no certainty 
regarding decisions following complaints by 
private sector suppliers. Issues concerning 
transparency were highlighted regarding 
the minimal use of electronic methods of 
procurement and the non-availability of 
procurement documentation and records. 
Furthermore, integrity of the procurement 
process could be at risk as pay levels and 
training for procurement officers is not 
addressed in the PPL impacting speed, cost 
and certainty. 
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introduces an element of discrimination into 
the process and is a major barrier to effective 
international trade. Although the PPL attempts 
to regulate all three phases of the procurement 
process, the post-tendering phase requires 
additional regulation. In addition, the PPL does 
not require the contract terms and conditions 
to be fair and balanced or reflect best business 
practice. However, the PPL is stable and local 
business stakeholders are provided with 
sufficient time to learn the skills necessary 
to prepare tenders and compete for public 
contracts. Moreover, the PPL does not provide 
mandatory standard tender documentation and 
public contracts standard terms and conditions 
and insufficient measures to limit the scope 
of undue influence while conducting public 
procurement procedures. In Morocco there is no 
single independent regulatory institution with 
regulatory powers to develop and implement 
procurement policy. Furthermore, there is 
also no dedicated remedies body to handle 
complaints related to public procurement and 
monitor the compliance of contracting entities. 
In Morocco, several institutions are involved 
in setting up rules and monitoring public 
procurement compliance. 

Tunisia

Although not enacted under a single text and 
located in different sources, Tunisian PPL is 
based on the principles of fair competition and 
non-discrimination. However, the PPL does allow 
for domestic preferences, which introduces an 
element of discrimination into the process and 
hinders the achievement of fairer competition 
and negatively impacts international trade. The 
review also highlighted that the PPL is rigid and 
as such struggles to accommodate the changing 
market. In addition, the PPL does not implement 
sufficient instruments to promote accountability 
across the public procurement process. The 
legislative review highlighted that there is 
no independent remedies body to handle 
complaints related to public procurement. 
Moreover, the public procurement institutional 

framework is complex, with several institutions 
responsible for the harmonization of rules 
and the monitoring of public procurement 
compliance.

Throughout the SEMED region for the quality of 
local procurement laws and local procurement 
practice the competition, economy, efficiency, 
flexibility proportionality, stability, and uniformity 
indicators perform on average consistently well, 
with the enforceability and integrity indicators 
performing less well. The highest scoring Core 
Principles indicator across the SEMED region 
for the quality of public procurement laws and 
public procurement practice is efficiency at 
74.84 per cent scoring 'medium compliance'. 
This means that no indicator for the quality of 
local procurement laws and local procurement 
practice scores either 'high compliance' or 'very 
high compliance'. Efficiency is followed by 
competition (72.73 per cent), uniformity (71.92 
per cent), stability (70.93 per cent), transparency 
(66.65 per cent), economy (66.26 per cent), 
flexibility (66.62 per cent), accountability (64.73 
per cent), and proportionality (64.37 per cent) 
which all achieve varying levels of 'medium 
compliance'. Both the integrity (59.27 per cent) 
and enforceability (55.62 per cent) score 'low 
compliance'. Consequently, on average no 
indicator scored 'very low compliance' across the 
SEMED region.

In addition to highlighting trends in public 
procurement laws and public procurement 
practice, the focus of this chapter has been to 
provide a précis of the assessment ratings and a 
summary of the quality of public procurement 
laws and local procurement practice across 
the 4 SEMED countries of operation. Shifting 
from the categories summarised and having 
gained a sense of the current position of the 
rating and quality of public procurement laws 
and public procurement practice in the SEMED 
region, the next chapter provides a summary 
of the assessment findings, draws conclusions 
from the review of law and the survey of practice, 
and suggests a number of policy development 
recommendations. 

of all three phases of the public procurement 
process. For example, in Egypt the most recent 
amendment to the PPL introduced electronic 
means for tender notification and established a 
government website where contracting entities 
should publish contract notices. In addition, in 
Jordan the most recent amendment to the PPL 
introduced new public procurement thresholds 
and the requirement to publish tenders 
electronically. The following four subsections 
reviews the trends in amending public 
procurement laws and public procurement 
practice in each SEMED country of operation.  

Egypt

Although Egyptian PPL is based on the principles 
of fair competition and non-discrimination, the 
PPL does widely allow for domestic preferences, 
which in addition to introducing an element of 
discrimination into the process is a major barrier 
to effective international trade. In addition, Egypt 
is currently not a signatory to the Agreement on 
Government Procurement of the WTO. Although 
the PPL is stable and local stakeholders are 
provided with sufficient time to learn the skills 
necessary to prepare tenders and compete 
for public contracts, the PPL does not provide 
mandatory standard tender documentation or 
public contracts standard terms and conditions 

- although some guidelines are issued by 
central government. Moreover, the review 
discovered that the PPL is formal, inflexible and 
bureaucratic, and although benefiting from 
good monitoring procedures it does not provide 
sufficient enforcement instruments to protect 
private sector suppliers. Furthermore, there is 
no single independent authority with regulatory 
powers responsible for developing procurement 
policies, and no independent dedicated 
remedies body to handle complaints related 
to public procurement and to monitor the 
compliance of contracting entities. The review 
uncovered that the Egyptian public procurement 
institutional framework is complex, with a 
number of government authorities (government 
departments) involved in delivering a range of 

public procurement functions across all three 
phases of the public procurement process. 

Jordan

Jordan is not a signatory to the Agreement on 
Government Procurement of the WTO, but is 
an observer on the Agreement on Government 
Procurement and is currently negotiating 
accession to the WTO. Although Jordanian PPL 
is based on the principles of fair competition, 
with the review highlighting that there is clear 
provision in the PPL which provides that the 
principles of competition shall be observed, the 
PPL does allow for domestic preferences. This 
policy introduces an element of discrimination 
into the public procurement process and is a 
major barrier to effective international trade. In 
addition, although the review revealed that the 
PPL is stable, it does allow for the cancellation 
of the process. Although benefiting from good 
accountability procedures, the PPL does not 
provide sufficient enforcement instruments 
for private sector suppliers. Moreover, the 
PPL is inflexible because tenderers cannot 
make adjustments to their bids during the 
procurement process, and there is a lack of 
flexibility in terms of the timescales specified. 
The review concluded that the Jordanian 
public procurement institutional framework 
is not complicated and includes a number of 
institutions involved in public procurement 
regulation. With the exception of committees, 
the members of the Jordanian regulatory 
institutions are independent but perform their 
duties to support the public procurement 
function. The committees are ad hoc institutions 
with their members appointed on a part-time 
basis and perform their duties in parallel with 
their full-time commitments.

Morocco

Moroccan PPL is based on the principles of fair 
competition, however it does allow for domestic 
preferences. This public procurement policy 
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4.2. ASSESSMENT RANKINGS

Figure  4.1 presents the assessment results for the 
quality of the public procurement legal framework 
for the 4 SEMED countries of operation. In the 
SEMED region Tunisia achieved the highest score 
(68%) and along with Morocco (65%) achieved 
'medium compliance'. Both Egypt (59%) and 
Jordan (58%) achieved 'low compliance. 

Figure  4.2 presents the assessment results for 
the quality of the public procurement legal 
framework in the SEMED region compared to 
the remaining transition countries in the EBRD 

region. Comparing the SEMED region against the 
remaining transition countries in the EBRD region 
highlights that apart from Tunisia the remaining 
three countries are situated in the lowest third 
of the graph. However, even through Tunisia is 
ranked first in the SEMED region it is still 23 per 
cent lower than the top placed country Hungary, 
one percentage point below Poland and one 
percentage point above Bosnia and Herzegovina. 
Morocco is 26 percentage points lower than 
Hungary, level with FYR Macedonia and four 
percentage points ahead of Tajikistan. Both Egypt 
and Jordan are 32 and 33 percentage points 
behind the top placed country respectively. 
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 Figure 4.1 Quality of public procurement legal framework in the 4 SEMED countries of 
operation  

Notes: The figure presents the summary results for the quality of national public procurement laws and the quality 
of local procurement practice in the 4 SEMED countries of operation. The scores for the quality of laws have been 
calculated on the basis of a legislation questionnaire developed from the Core Principles benchmark. The scores for 
the quality of the local procurement practice have been calculated on the basis of a practice questionnaire, a public 
procurement review checklist , and two review and remedies procedures case studies answered by local contracting 
entities and local legal advisors. The scores are presented as a percentage, with 100 per cent representing the highest 
scores available for the quality of laws and practice. 

Source: SEMED Public Procurement Sector Assessment 2012.
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 Figure 4.2 Quality of the public procurement legal framework in the SEMED region compared to the remaining transition countries in the EBRD 
region 

Notes: The figure presents the summary results for the quality of national public procurement laws and the quality of local procurement practice in the entire EBRD region and SEMED 
countries. The scores for the quality of laws have been calculated on the basis of a legislation questionnaire developed from the Core Principles benchmark. The scores for the quality of the 
local procurement practice have been calculated on the basis of a practice questionnaire, a public procurement review checklist , and two review and remedies procedures case studies 
answered by local contracting entities and local legal advisors. The scores are presented as a percentage, with 100 per cent representing the highest scores available for the quality of laws and 
practice. For the assessment of the quality of local procurement practice no data was obtained from Azerbaijan, Kazakhstan, Mongolia and Turkmenistan.

Source: EBRD Public Procurement Assessment 2010 & SEMED Public Procurement Sector Assessment 2012.

4. SUMMARY OF 
ASSESSMENT FINDINGS AND 
RECOMMENDATIONS FOR 
POLICY DEVELOPMENT
4.1 OVERVIEW

This chapter presents a summary of the assessment findings for the 4 SEMED countries of 

operation, and a comparison of the region compared to the remaining EBRD transition 

countries. The chapter is presented in five sections. The section provides an overview of the 

chapter, with section two providing a summary of the SEMED assessment rankings and a 

comparison of the assessment results compared to other transition countries in the EBRD 

region. Section three presents and analyses the assessment data regarding the national 

public procurement policy-making and institutional frameworks. Put differently, this section 

reviews key policy decisions regarding integrity & transparency safeguards, efficiency 

instruments, and the institutional and enforcement capacity framework on the books and in 

practice. The assessment also discovered a number of barriers to procurement participation, 

problems implementing the law in practice, problems in ensuring fair competition and 

uniformity of public procurement in practice, and insufficient enforcement and lack of 

remedies procedures. These topics receive treatment in section four. Finally, section five 

summaries the key findings of the assessment, draws conclusions from evaluation of the 

data, and presents a series of recommendations for public procurement policy development. 
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EBRD SEMED countries of operation following 
an assessment of integrity safeguards, efficiency 
instruments, and institutional and enforcement 
measures in legislation.  The following four 
sub-subsections examine the rating of public 
procurement policies on the books in each of 
the 4 SEMED countries of operation. 

Egypt

In Egypt, only the transparency safeguards 
scored 'medium compliance' for public 
procurement policies on the books. Both 
efficiency instruments and institutional and 
enforcement capacity scored 'low compliance'. 
Each evaluation category presented a 
regulatory gap ranging from 31 per cent 
(transparency safeguards) to 42 per cent 
(efficiency instruments), and 44 per cent 
(institutional and enforcement capacity). These 
regulatory gaps highlight the opportunity 
for improvement in key public procurement 
policy areas with regard to transparency, 
efficiency and an appropriate institutional and 
enforcement framework. This will encourage 
the management of public procurement 
contracts across all three stages of the public 
procurement process. 

Jordan

In Jordan, all three evaluation categories 
scored 'low compliance' although a small 
improvement would result in Jordan achieving 
'medium compliance' across the range of 
evaluation categories. Consequently, each 
evaluation category reports a large regulatory 
gap ranging from 41 per cent (institutional and 
enforcement capacity), to 42 per cent for both 
the transparency safeguards and efficiency 
instruments. These regulatory gaps highlight 
the opportunity for improvement in key public 
procurement policy areas for all three evaluation 
categories. For example, the incorporation 
of more robust efficiency instruments in 
procurement regulation will ensure that greater 

value for money is achieved from limited public 
resources.

Morocco

In Morocco, the results are promising with the 
efficiency instruments and institutional and 
enforcement capacity evaluation categories 
both achieving 'medium compliance'. In 
addition, the transparency safeguards 
indicators only requires an additional three 
percentage points to advance to 'medium 
compliance' status. However, the resultant 
regulatory gaps which range from 29 per 
cent (efficiency instruments), to 30 per cent 
(institutional and enforcement capacity), and 
43 per cent (transparency safeguards) signal 
some room for improvement across all three 
evaluation categories. More specifically, 
there is opportunity for improvement in the 
transparency safeguards which provide for 
public procurement anti-corruption precautions 
and procedures, as well as mandatory 
transparency mechanisms and accountability 
requirements. Historically, anti-corruption 
safeguards have always been a major factor in 
public procurement policies, and should still be 
deemed of greatest importance as a regulatory 
element for countries where corruption is 
perceived to be an issue.

Tunisia

In Tunisia, all three evaluation categories 
scored 'medium compliance' with the efficiency 
instruments scoring the highest percentage 
mark and requiring only four additional 
percentage points to secure 'high compliance'. 
The resultant regulatory gaps which range 
from 28 per cent (efficiency instruments), to 
32 per cent (integrity safeguards), and 34 per 
cent (institutional and enforcement capacity) 
highlight room for improvement across all three 
evaluation categories. In the case of Tunisia there 
is particular room for improvement regarding 
the adoption of appropriate institutional and 

4.3  NATIONAL PUBLIC 
PROCUREMENT POLICY-
MAKING AND INSTITUTIONAL  
FRAMEWORKS

To assess the strength of the SEMED countries 
national regulatory institutions and to review 
their key policy decisions, the benchmark 
indicators were grouped into three key evaluation 
categories. These key evaluation categories 
include integrity (or anticorruption) safeguards 

- a sum of the scores for the accountability, 
integrity and transparency indicators; efficiency 
instruments in the national regulatory framework 

- a sum of the scores for the competition, 
efficiency, and proportionality indicators; and, 
institutional and enforcement measures - a sum 
of the scores for the quality of the enforceability, 
uniformity, flexibility, and stability indicators. 
Each of the three evaluation categories in the 
individual country pie charts present the scores as 
a percentage of the maximum available for each 
category. The lighter shaded area in the pie chart 
represents the regulatory gap for the individual 
evaluation category. 

Figure 4.3 presents the quality of public 
procurement policies on the books in the 4 
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 Figure 4.3 Public 
procurement policies in the 4 
SEMED countries of operation- 
transparency safeguards, 
efficiency instruments and 
institutional and enforcement 
measures in legislation .

Notes: The chart presents the results of 
the assessment of public procurement 
policies on the books in three 
fundamental evaluation categories 
(transparency safeguards, efficiency 
instruments and institutional and 
enforcement measures) provided by 
national public procurement legislation. 
The scores have been calculated on 
the basis of a legislation questionnaire 
based on the EBRD Core Principles 
for an Efficient Public Procurement 
Framework and answered by local legal 
advisors. Total scores are presented as 
a percentage, with 100 per cent (one 
third of the pie chart) representing 
the optimal score for each evaluation 
category. A regulatory gap, the 
difference between the assessment 
results and the benchmark, is marked in 
light orange, light blue and light green 
respectively. 

Source: SEMED Public Procurement 
Sector Assessment 2012 .
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individual score for efficiency instruments 
was achieved by Tunisia (72 per cent) with 
both Egypt and Jordan jointly scoring the 
lowest at 58 per cent, a difference of 14 per 
cent. The highest individual score for the 
institutional and enforcement measures was 
achieved by Morocco (70 per cent) and the 
lowest score achieved by Egypt (56 per cent), 
a percentage difference of 14 per cent. On 
average across the SEMED region, the highest 
evaluation category in legislation is efficiency 
instruments (64.75 per cent), followed by 
institutional and enforcement capacity (63.25 
per cent), and transparency safeguards (63 
per cent). Although these scores demonstrate 
consistency they also highlight room for 
improvement across all three evaluation 
categories. 

Figure 4.4 presents the quality of local public 
procurement policies in practice following 
an assessment of transparency safeguards, 
efficiency instruments and institutional 
and enforcement measures in practice. The 
following four sub-subsections examine 
the rating of public procurement policies in 
practice in each of the 4 SEMED countries of 
operation. 

Egypt

In Egypt, both the integrity safeguards (67 per 
cent) and efficiency instruments (65 per cent) 
scored 'medium compliance' in the survey 
of law in practice, with the institutional and 
enforcement capacity indicator scoring low 
compliance (59 per cent). Each evaluation 
category reported a performance gap 
ranging from 41 per cent (institutional 
and enforcement capacity) to 35 per cent 
(efficiency instruments), and 33 per cent 
(integrity safeguards). The performance gap 
in the institutional and enforcement capacity 
evaluation category highlights room for 
improvement in the practical application of 
procedures to the public procurement process, 

especially in the areas of public procurement 
audit and review, and remedies systems. 

Jordan

In Jordan, in the survey of local practice 
both the efficiency instruments (83 per cent) 
and institutional and enforcement capacity 
(83 per cent) scored 'high compliance', with 
the integrity safeguards scoring medium 
compliance (71 per cent). Therefore the largest 
performance gap is in the integrity safeguards 
evaluation category at 29 per cent. Regarding 
the integrity safeguards, historically anti-
corruption safeguards have always been a 
major factor in public procurement policies, 
and should still be deemed of greatest 
importance as a regulatory element for 
countries where corruption is perceived to be 
a serious problem. 

Morocco 

In Morocco the efficiency instruments scored 
(63 per cent) 'medium compliance', while both 
the transparency safeguards (58 per cent) and 
the institutional and enforcement capacity (54 
per cent) indicators achieved 'low compliance'. 
The assessment revealed significant 
performance gaps in each evaluation category, 
ranging from 46 per cent (institutional and 
enforcement capacity), to 42 per cent (integrity 
safeguards), and 37 per cent (efficiency 
instruments). The three resultant performance 
gaps highlight room for improvement in the 
application of public procurement policies in 
practice across all three evaluation categories. 

Tunisia

In Tunisia the efficiency instruments scored 
(80 per cent) 'high compliance', with the 
transparency safeguards (67 per cent) and 
institutional and enforcement capacity (63 
per cent) indicators achieving 'medium 

enforcement measures. This evaluation category 
comprises the assessment benchmark indicators 
related to creating an accountable institutional 
framework (an independent regulatory authority 
and remedies body), and procedures (public 
audit and review and remedies), as well as 
the enforcement capacity of the local public 
procurement regime.

For the evaluation of the law ‘on the books’, 
Tunisia achieved the highest average score 
(69.33 per cent) for all three evaluation 

categories achieving 'medium compliance'. 
Tunisia was followed by Morocco (66 per cent) 
'medium compliance', Egypt (61 per cent) 
'medium compliance', and Jordan (58.33 per 
cent) 'low compliance'. Consequently, Jordan 
reported the highest average regulatory gap 
(41.67 per cent) across the three evaluation 
categories. The highest individual score 
for the integrity safeguards indicators was 
achieved by Egypt (69 per cent), with the 
lowest score achieved by Morocco (57 per 
cent), a difference of 12 per cent. The highest 
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 Figure 4.4 Public 
procurement policies in the 4 
SEMED countries of operation- 
transparency safeguards, 
efficiency instruments and 
institutional and enforcement 
measures in practice . 

Notes: The chart presents the results of 
the assessment of public procurement 
policies in practice in three fundamental 
evaluation categories (integrity 
safeguards, efficiency instruments 
and institutional and enforcement 
measures) provided by national public 
procurement legislation. The scores 
have been calculated on the basis of 
a practice questionnaire based on the 
EBRD Core Principles for an Efficient 
Public Procurement Framework 
and answered by local contracting 
entities. Total scores are presented as 
a percentage, with 100 per cent (one 
third of the pie chart) representing 
the optimal score for each evaluation 
category. A performance gap, the 
difference between the assessment 
results and the benchmark, is marked in 
light orange, light blue and light green 
respectively. 

Source:  SEMED Public Procurement 
Sector Assessment 2012 
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rules and instructions. Examining the quality of 
local procurement practice separately reveals 
that the average score for the SEMED region 
for the quality of local procurement practice of 
government authorities' is 73.21 per cent and for 
utilities sector procurement 66.51 per cent, both 
achieving 'medium compliance'. This increase 
in performance of government authorities' over 
the utilities sector (6.7 per cent) suggests that 
the internal rules and instructions are adhered to 
in greater detail within government authorities’. 
In addition, examining the individual SEMED 
countries separately provides additional and 
contrasting results. 

For example, Egypt scores 60.23 per cent for the 
quality of its public procurement legal framework 
compared to 64.93 per cent for the average quality 
of local procurement practice of government 
authorities' procurement and utilities sector 
procurement. This increase in performance (4.5 
per cent) for local procurement practice suggests 
that in practice local contracting entities in Egypt 
are more flexible than the PPL standards and 
supplement the national regulatory framework 
with specific internal procurement rules and 
practices. Singularly, government authorities' 
on average scores 70.18 per cent and 'medium 
compliance' compared to the utilities sector which 
scores 59.69 per cent and 'low compliance'. This 
increase in performance by government authorities' 
over utilities sector (10.49 per cent) suggests that 
government authorities' are monitored through 
robust administrative procedures, while there 
are both general and specific implementation 
problems with enforcement of the PPL in practice 
in the utilities sector.

In addition, Jordan scores on average 58.18 
per cent achieving 'medium compliance' rate 
for the quality of the public procurement 
legal framework, compared to the average 
78.87 per cent 'high compliance' for the 
quality of the local procurement practice. This 
increase in performance (20.69 per cent) for 
local procurement practice suggests that the 
Jordanian PPL has been enhanced by sector 
and segment specific internal procurement 

rules and instructions. Singularly, government 
authorities' procurement on average scores 
81.13 per cent and the utilities sector 
procurement scores 76.62 per cent. This increase 
in performance by government authorities' over 
the utilities sector (4.51 per cent) suggests that 
government authorities' are better regulated 
and more advanced than the utility sector in the 
monitoring and management of its procurement 
procedures.

Moreover, in practice Morocco scores on average 
66.82 per cent achieving 'medium compliance' 
for the quality of the public procurement 
legal framework, compared to 62.94 per cent 
on average 'medium compliance' for the 
quality of the local procurement practice. This 
decrease in performance (3.88 per cent) for 
local procurement practice suggests that the 
Moroccan procurement officers do not have 
in place adequate procedures to successfully 
implement the PPL in practice. Singularly the 
government authorities' procurement practice 
on average scores 69.59 per cent and the utility 
sector procurement 56.29 per cent. These scores 
demonstrate major implementation problems 
in the utilities sector. These differing scores 
suggests that government authorities' are 
more advanced at implementing the national 
regulatory framework in practice compared to 
the utility sector. 

Furthermore, local practice in Tunisia scores 
on average 68.41 per cent compliance rate 
achieving 'medium compliance' for the quality 
of the public procurement legal framework, 
compared to 72.69 per cent on average 
'medium compliance' for the quality of the 
local procurement practice. This increase 
in performance (4.28 per cent) for local 
procurement practice suggests that Tunisian 
PPL is supplemented by specific internal 
procurement rules and instructions. Singularly, 
government authorities' procurement practice 
on average scores 71.94 per cent and the utilities 
sector procurement 73.44 per cent compliance 
rate. These scores suggest that better efforts 
have been made by the utilities sector to 

compliance'. The survey revealed a 
performance gap ranging from 37 per cent 
(institutional and enforcement capacity), to 
33 per cent for transparency safeguards. 
These performance gaps highlight room for 
improvement in the general implementation 
of public procurement policies throughout 
the institutional and enforcement capacity 
framework and transparency safeguards.

In the evaluation of public procurement 
policies in practice, Jordan achieved the 
highest average score for all three evaluation 
categories achieving 'high compliance' 
with a score of 79 per cent. Jordan was 
followed by Tunisia (70 per cent), Egypt (63 
per cent), and Morocco (58.33 per cent). 
Consequently, Morocco reported the highest 
average regulatory gap across the three 
evaluation categories at 41.67 per cent. The 
highest individual score for the transparency 
safeguards indicator was achieved by Jordan 
(71 per cent), with the lowest score achieved 
by Morocco (58 per cent) - a difference of 
13 per cent. The highest individual score 
for the efficiency instruments indicator 
was achieved by Jordan (83 per cent) with 
the lowest score achieved by Morocco (63 
per cent) - a difference of 20 per cent. The 
highest individual score for the institutional 
and enforcement measures was achieved 
by Jordan (83 per cent) and the lowest 
score achieved by Morocco (54 per cent) - a 
difference of 29 per cent. On average across 
the region, the highest evaluation category 
in practice is efficiency instruments (72.75 per 
cent), followed by transparency safeguards 
(65.75 per cent), and institutional and 
enforcement capacity (64.75 per cent). 

4.4  LESSONS LEARNT – KEY 
MESSAGES FROM THE 
ASSESSMENT

The assessment highlighted numerous lessons 
learnt in the review of the law on the books and 

the survey of the law in practice. These lessons 
learnt and their resultant key messages are 
presented and examined in the following four 
subsections. 

4.4.1  LACK OF TRANSPARENCY AND 
LIMITED ACCESS TO INFORMATION ON 
PROCUREMENT OPPORTUNITIES

The assessment identified a number of barriers 
to the achievement of fairer competition 
throughout the SEMED region. For example, in 
all four SEMED countries domestic preferences 
are allowed, and in several arguably encouraged. 
Domestic preferences restrict fairer trade at 
regional and international levels constraining 
economic growth and development. In addition, 
modern procurement methods are not readily 
available throughout the region and the sound 
aggregation of demand is not encouraged. 
Moreover, apart from Tunisia and to a lesser 
extent Egypt, electronic communication is 
underdeveloped and the use of ICT to submit 
bids and allow communication between parties 
is not permitted. These restrictions have resulted 
in a closed and uncompetitive public contracts 
market within the SEMED region combined 
with unclear decision making regarding tenders 
throughout all sectors and segments of public 
procurement. 

4.4.2 GENERAL IMPLEMENTATION  
PROBLEMS

The aggregate average score for the SEMED 
region as a whole for the quality of laws in the 
review of law on the books is 63.41 per cent 
achieving 'medium compliance'. The aggregate 
average score for the survey of local public 
procurement practice for both the government 
authorities procurement and utility sector 
procurement combined is 69.86 per cent 
and also achieves 'medium compliance'. This 
increase in performance of 6.45 per cent for 
local procurement practice suggests that the 
PPL is supplemented by internal procurement 
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cent) and utility local procurement practice (78.12 
per cent), reveals that the indicator scores better 
in practice across both sectors in practice than 'on 
the books'. However, the results suggest that the 
utility procurement sector is more advanced in the 
region achieving uniformity and standardisation 
in its procurement processes than government 
authorities'. This could be explained because the 
utility procurement sector has greater scope to 
limit derogations to reasonable exemptions.

4.4.4 INSUFFICIENT ENFORCEMENT AND 
LACK OF REMEDIES PROCEDURES 

In the SEMED region all 4 countries do not 
provide for an independent review and 
remedies mechanism. Although some countries 
provide an administrative review, which makes 
endeavours to provide a separate review 
and remedies mechanism for each phase 
of the public procurement process, several 
public procurement bodies undertaking the 
compliant procedure are perceived to be corrupt, 
unpredictable, discriminatory and bureaucratic 
in their operations. Therefore each country 
of operation requires the development and 
implementation of a single institution with 
the regulatory powers to develop policy and 
monitor the compliance of contracting entities. 
Each dedicated remedies body implementing an 
independent review and remedies mechanism 
should have as its primary aims the promotion of 
integrity, transparency and enforcement of the 
public procurement process, and the primary 
objective of achieving fairer competition across 
all purchasing sectors and segments. 

4.5  SUMMARY, CONCLUSIONS AND 
RECOMMENDATIONS

4.5.1 SUMMARY OF KEY FINDINGS

The SEMED assessment revealed several key 
findings. These include: 

•	 the SEMED countries of operation achieve 
on average low to medium levels of 
compliance with the Core Principles’ 
benchmark 

•	 legislation within the SEMED region is 
based on outdated standards which are 
incomprehensive - except for Jordan and 
Tunisia

•	 within the SEMED region there is 
incomplete regulation of the pre-tendering 
and post-tendering phases of public 
procurement - except for Tunisia

•	 there is limited access to information on 
procurement opportunities and a lack of 
transparency in procurement decisions - 
except for Jordan

•	 throughout the SEMED region there is 
inadequate, complicated or expensive 
enforcement of the PPL 

•	 although there is medium procurement 
capacity throughout the region, this is 
widely supported by standardised tender 
documents, notices and procurement 
reports

implement the PPL in practice compared to 
government authorities.

Apart from Morocco where issues with the 
implementation of the PPL in the utilities sector 
were reported, in general throughout the SEMED 
region there are no major issues with regard 
to the implementation of the PPL in practice. 
Government authorities perform on average 
marginally better (7.2 per cent) than procurement 
practice in the utilities sector. The quality of public 
procurement legal framework for government 
authorities' is much higher in all assessed 
countries than the quality of local procurement 
laws for the utilities sector procurement. However, 
in the utilities sector both Morocco and Egypt 
score less well in the quality of local procurement 
practice against the quality of the public 
procurement legal framework.

4.4.3 DIFFICULTY IN ENSURING FAIR 
COMPETITION AND UNIFORMITY OF LOCAL 
PROCUREMENT PRACTICE

Competition

The average score for the competition 
indicator in the review of quality of laws in 
the SEMED region is 75.63 per cent achieving 
'medium compliance'. The average score for 
the competition indicator in the survey of 
local practice for the combined government 
authorities’  procurement and utility procurement 
sectors is 69.84 per cent,  also achieving 'medium 
compliance'. These scores highlight higher marks 
(5.79 per cent) for the competition indicator in 
the review of quality of laws as opposed to the 
survey of local practice. Although these scores 
highlight some consistency in endeavouring 
to achieve fairer competition there is room for 
improvement in securing fairer competition 
in practice. One of the reasons that there is a 
lower score is because the PPL in the region 
generally allows for wide application of domestic 
preferences. This public procurement policy 
introduces an element of discrimination into the 
public procurement processes.

Comparing the average score for the competition 
indicator in the review of quality of laws 
against the average score singularly for the 
competition indicator for government authorities’ 
procurement practice (77.39 per cent) and 
utilities procurement practice (62.28 per cent), 
reveal that government authorities' perform 
better (15.11 per cent) than the utilities sector in 
achieving competition in practice. This could be 
explained because government authorities' have 
a wider and more varied range of procurement 
demands which domestic suppliers may not 
be able to provide, and as such negates the 
influence of domestic preferences in practice. 
However, the utilities sector purchasing needs 
are arguably fairly narrow, and combined with 
public links to government organisations is 
impacted by the requirement to engage with 
domestic suppliers of goods and services.

Uniformity

The average score for the uniformity indicator 
in the review of quality of laws in the SEMED 
region is 69.38 per cent achieving 'medium 
compliance'. The average score for the uniformity 
indicator in the survey of local practice for the 
combined government authorities’  procurement 
and utility procurement sectors reveals an 
average score of 74.48 per cent, also achieving 
'medium compliance'. These scores highlight 
higher marks (5.1 per cent) for the combined 
government authorities’  procurement and 
utility procurement sectors in the survey of local 
practice as opposed to the review of quality 
of laws. In addition to highlighting a level of 
consistency in attempting to achieve uniformity 
in both the quality of laws and the application of 
the law in practice, the scores suggest that there 
is some enhancement needed to ensure that 
the application of the law in practice is unitary, 
comprehensive and covers all public contracts.

Comparing the average score for the uniformity 
indicator in the review of 'law in practice' 
against the uniformity indicator for government 
authorities’ local procurement practice (70.84 per 
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4.5.2 CONCLUSIONS

Although there are some exceptions (Tunisia, 
Jordan), the quality of the laws and practice 
was evaluated at a low to medium level of 
compliance with assessment benchmark 
indicators. The 2012 EBRD assessment revealed 
that public procurement laws in the region do 
not reflect current international best practice. For 
example, public procurement laws are outdated 
and not comprehensive. In general, marks for 
the performance of local contracting entities 
are better than the scores in the respective 
areas in the review of ‘law on the books’. If it is 
realistic to trust the feedback provided by local 
respondents in terms of the legal efficiency of 
local procurement practice, this means that the 
legal efficiency of contracting entities does not 
differ significantly from the legal efficiency in 
practice of contracting entities in the Central 
Asian Republics and Mongolia, as identified by 
the 2010 EBRD Regional Public Procurement 
Assessment.

4.5.3 RECOMMENDATIONS FOR POLICY 
DEVELOPMENT

The assessment data analysis results suggest 
several policy recommendations for the SEMED 
region as a whole. These include: 

•	 implement more robust transparency 
safeguards 

•	 implement more effective instruments to 
achieve greater levels of value for money 
from public procurement 

•	 commence initiatives to use the ICT tools 
and online solutions to better manage 
public procurement activities through 
the development and implementation of 
e-procurement solutions 

•	 strengthen procurement capacity across 
the sector through the development 

of a profession specific online 'body of 
knowledge' assisting procurement and 
purchasing staff in their continuous 
personal development

Annex 1:  EBRD Core Principles for an Efficient Public Procurement Legal Framework  

ANNEx 1  
EBRD CORE PRINCIPLES FOR AN 
EFFICIENT PUBLIC PROCUREMENT 
LEGAL FRAMEWORK 
The core principles on an efficient public procurement framework (the ‘Core Principles’) are based 
on a review conducted by the EBRD in September 2009. The review looked at international public 
procurement standards and current best practice relating to the procurement cycle, and all 
international public procurement instruments presently under revision. 

The Core Principles reflect the standards generally regarded as international best practice in the 
public procurement process. The principles also draw on the practical experience of the EBRD as a 
direct investor and financier in the region. 

The Core Principles are based on the assumption that the primary role of a public procurement law 
is to accommodate the business process of negotiating a contract in a public governance context. 
As public procurement constitutes a major economic activity for all governments, regulation is a 
sensitive component of a country’s legal framework, and is an essential supplement to public finance 
legislation. Since power dynamics within the public procurement process are inherently unequal, 
regulatory and enforcement institutions are of immense importance. Consequently, the Core 
Principles focus, in particular, on the issues of objectivity, consistency and enforceability of public 
procurement regulation. 

The principles apply not only to the tendering phase, but also to the pre- and posttendering phases. 
The contracting entity launching the public procurement needs to ensure that the fundamental 
principles of public procurement are maintained throughout the entire process. 

Modelling the content of a national public procurement framework will depend on the contractual 
traditions of individual transition countries. At the same time, public procurement legislation 
needs to comply with international standards to ensure that key internationally recognised public 
governance values are respected. The Core Principles therefore may serve as an aide-mémoire and a 
checklist for the drafting process. 

1. ACCOUNTABILITY 

The framework should promote accountability 
across all stages of the procurement process, 
balancing public and business dimensions of the 
process. 

In the procurement process, accountability 
begins with a requirement for a clear chain 
of responsibility between management, 
budget, technical, legal and procurement 
officials. Furthermore, a separation of duties 
and authorisation should be enforced to 
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ensure a transparent and smooth decision 
making process. Public procurements should 
be managed by a dedicated procurement 
specialist, responsible for coordinating of the 
entire procurement process and acting as a 
contact point for all tenderers competing for a 
contract. 

It is essential that the framework require a 
sound contract profile and procurement plan 
to be established before the tendering process 
is launched, to avoid economically unjustified 
and unnecessary purchases. For large value 
contracts a special approval process should be 
in place. 

The framework should also require technical 
specifications of tenders to be based on relevant 
quality characteristics and/or performance 
requirements. 

The scope for rejecting all valid tenders should 
be clearly and narrowly defined. In cases where 
all tenders are rejected, the framework should 
require the contracting entity to provide reasons, 
and compensation, if valid tenders are received 
in response to the terms of reference, whenever 
appropriate. 

A public procurement remedies system should 
strike a balance between protection of public 
finance and the right of the tenderer to seek 
effective remedy or compensation. There 
should be an independent review body with 
the authority to impose sanctions upon parties 
who do not comply with the public procurement 
values. In resolving disputes, the review body 
must treat contracting entities and tenderers in a 
fair and impartial way. 

2. INTEGRITY 

The PP framework should promote integrity 
between the procurement function, 
transparency  in delivering government policy 
and value for money. 

The law should ensure that the behaviour of 
management and procurement officials is 
consistent with the public purpose of their 
organisation. It should contain measures to 
limit the scope for undue influence and to 
avoid conflict of interests at all stages of the 
procurement process. 

Disclosure of a public investment and 
procurement information should be broad but 
regulated and information should be provided 
equally to all parties of the process. 

In the public procurement process, 
communication between the contracting 
entity and tenderers should be made by 
best available means (preferably electronic) 
that provide a record of the content of the 
communication. 

The law should limit the opportunities for 
negotiations or amendments to final tenders 
and proposals after submission. 

3. TRANSPARENCY 

For public procurement to be acceptable to 
all stakeholders it should be seen to be public, 
transparent and objective. Any suggestion of 
an un-disclosed resolution must be avoided. 
The law should promote the extensive use of e- 
procurement as one of the methods to prevent 
collusion with tenderers. 

PP regulation should: 

•	 require an effective, official and 
dependable publicising of the procurement 
opportunities, through a single point of 
access; 

•	 underline the importance of advance 
procurement and contract award notices; 

•	 and require the public procurement process 
is real-time recorded, preferably through 
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electronic means, accessible to the public 
free of charge. 

A contracting entity should whenever possible 
publish tender documents free of charge on the 
contracting entity’s website, instead of supplying 
same by request only and for a fee. 

As a rule, tenders should be opened in public 
opening session promptly after the deadline 
for the submission of tenders. A contract award 
notice should be published for all contracts 
finalised by the contracting entity. 

4. COMPETITION 

To begin with, the PP framework should promote 
fair competition and prevent discrimination 
in public procurement. Tenders and tenderers 
of equivalent status should be given equal 
treatment, without regard to nationality, 
residency or political affiliation. The law should 
not allow domestic preferences. 

For regular understanding of grounds for 
exclusion, the PP framework should distinguish 
between the public procurement eligibility 
criteria, qualification and technical requirements 
to be met by tenderers. 

The law should comprise minimum tender 
deadlines to ensure a level playing field and 
should demand consistency in its application 
throughout the procedure. In addition, where 
tenderers are eliminated, a sufficient standstill 
period or an alternative procedure should be in 
place to provide for immediate conservatory and 
protective measures. 

Secondly, the law should encourage competitive 
contract through the tendering process. Sound 
PP law should permit both tendering and 
competitive negotiations, wherever appropriate, 
to ensure fit-for-purpose outcome. Selection 
of tender type or procedure should be based 
on the value of the tender, specifics of the 

purchase and the contract profile. The law 
should provide clear tests for the choice of 
procedure – it should be explicit to both the 
contracting entity and potential tenderers what 
circumstances may justify exceptions to open 
tender arrangements. 

To ensure genuine competition takes place 
it is essential for the law to require tendering 
processes to stipulate reasonable technical 
specifications, requirements and suitable 
award criteria, adequate to the scope and 
value of the contract prior to embarking on 
the tendering process. The law should enable 
potential tenderers to decide quickly whether 
to tender. Confusions or complexities in the 
tender documents may result in too few 
or too many submitted tenders or a biased 
evaluation. 

For the same reason, the contracting entity 
should be instructed on how best to deal with an 
abnormally low tender – it should be able to ask 
for clarifications and either reject the tender or 
increase the contract security to mitigate or limit 
perceived risks. 

5. ECONOMY OF THE PROCESS 

The law should enable public procurement 
to be accomplished professionally in a 
reasonable time. Formal requirements 
essential for transparency reasons should be 
kept simple and the costs low. All of the costs 
involved in the public procurement process 
are eventually paid for by taxpayers’ money. 
High costs of participation in the procurement 
procedure (including tender document fees, 
cost of certified statements and translations, 
inappropriate cost of producing a tender 
excessive in size, disproportionate tender 
security and so on) will increase the cost of 
contract and diminish the efficacy of the process. 
Enforcement costs will reduce the profit margin 
on the contract and may negatively impact the 
quality of contract delivery. 
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The law should grant the tenderers an ability to 
submit an inquiry or tender in a confidential but 
simple and time and cost-effective manner. 

The PP law should encourage aggregation 
of lots, and whenever possible, the use of a 
life cycle costing for the purchase of goods 
and works. It should instruct the contracting 
entity in the pre-tendering phase not to divide 
contracts into small lots unless it is absolutely 
unavoidable. Aggregation of lots also allows 
for a ‘double check’ of the accuracy of the 
needs assessment. 

6.  EFFICIENCY OF THE PUBLIC 
CONTRACT 

Sound programming and planning of the 
procurement is crucial to agree a cost effective 
and accurate public contract. An efficient 
public contract starts with an accurate and 
unbiased assessment of the contracting 
authority’s needs. Once this his been achieved, 
the public procurement process should not 
normally be initiated until the appropriate 
budget has been allocated or a source of 
financing is defined. 

The PP framework should ensure value for 
money is achieved, and promote methods 
of tender evaluation considering both the 
quality and cost of purchase. 

Contract terms and conditions should be fair 
and balanced and reflect the best available 
business practice. The law should clearly 
identify when a contracting entity may obtain 
a tender deposit or contract security, and 
specify relevant limits. 

The law should mandate proper contract 
management. The mismanagement of 
the contract or fraudulent payments may 
increase the costs of the contract. Variations 
to the signed contract should be permissible, 
once carefully scrutinised from an integrity 

perspective, and should be prohibited when 
amendments significantly alter the economic 
balance of the contract in favour of the 
tenderer in a manner which was not provided 
for in the tender and terms of the initial 
contract. 

7. PROPORTIONALITY 

Effective and efficient procurement regulation 
calls for a proportionality rule. Although 
these core principles apply to any public 
procurement, the formality and extent of the 
procedure should reflect the scope and size 
of the procurement. The contracting entity 
should align the value and scope of the 
contract with a choice of the contract type 
and formal tendering procedure. 

The PP law should comprise cascaded 
(monetary and other) thresholds to instruct 
contracting entities how to produce an 
effective procurement strategy for a public 
contract. 

The proportionality test should also be 
employed to decide on the use of languages; 
the contracting entity should allow proposals, 
offers or quotations to be formulated in a 
language customarily used in international 
trade except where, due to the low value of 
the goods, works or services to be procured, 
only domestic tenderers are likely to be 
interested. 

8. UNIFORMITY 

For public procurement to be feasible, 
the PP regulation should be unitary, 
comprehensive and cover all public 
contracts. Notwithstanding, state/municipal 
budget contracting authorities and the 
entities in a utilities sector may have very 
different requirements in terms of function 
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and commitments and an effective PP 
framework should be clear in determining 
the requirements of contracting entities of a 
different status. 

At the same time, the PP framework should 
limit the exemptions from regulation to 
contracts outside the public procurement 
domain for evident and justified reasons, 
specifically defence procurement, special 
housing arrangements or development 
projects. For example, in providing finance 
to development and transition projects, 
International organisations are bound by their 
charters to observe special arrangements in 
relation to procurement, and have as a result 
developed special procurement policies, 
quality assurance systems and methods 
for publishing information pertaining to 
procurement opportunities. For this reason, 
all  international PP regulation instruments, 
including the WTO Government Procurement 
Agreement, EU Treaty and UNCITRAL Public 
Procurement Model Law recommend that 
national procurement laws should not apply 
to public contracts awarded pursuant to 
international rules. 

9. STABILITY 

To make the process efficient, stakeholders 
must learn their roles, rights and obligations, 
within a stable legislative framework. Any 
market with a public procurement sector 
cannot operate smoothly if there are frequent 
changes to the law. 

10. FLExIBILITY 

At the same time, the framework should be 
capable of flexible so as to accommodate 
the changing market. This is often best done 
through secondary legislation. Rules of the 
procedure should be reasonably constant, 

with a primary legislation constituting the 
basic principles and general framework of the 
procurement process. Secondary legislation 
should model specific matters, giving 
sufficient instruction to produce satisfactory 
tender documents and procurement reports. 

11. ENFORCEABILITY 

Public procurement law should be easy to 
enforce. Regulatory mechanisms should 
be able to assess the compliance of the 
contracting entities and employ corrective 
measures when necessary. 

The dedicated national PP regulatory agencies 
should be professional, independent and 
provide audit and monitoring of the PP sector 
to raise the profile of procurement and drive 
up PP sector capability.
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ANNEx 2  
THE PUBLIC PROCUREMENT 
PROCESS BENCHMARK

PHASE oF PRoCuREMENT CYCLE BEST PRACTiCE

PRE-TENDERiNG PHASE

The pre-tendering phase includes the programming and planning of a 
public procurement requirement by the contracting entity. Sound planning 
is crucial. The decisions made during the pre-tendering phase influence all 
subsequent stages of the public procurement process. The programming of 
the procurement should be conducted in line with the fundamental principles 
of accountability, efficiency, economy and integrity to allow the tendering 
process to be fair and transparent.

ASSESSMENT oF 
CoNTRACTiNG 

ENTiTY’S NEEDS

Before the 
procurement starts 

the contracting entity 
needs to clarify its 

priorities and interests.

1.  Public resources linked to public procurement should be used in accordance 
with intended purposes.

2.  Public sector investments should be economically justified.
3.  Procurement should be aligned with overall investment decision making.
4.  The assessment of the contracting entity’s needs should result in a match of 

good business case and realistic budget.

BuDGET ALLoCATioN
The public procurement process should not normally be initiated until the 
appropriate budget has been allocated or financing for the project is defined.

AGGREGATioN oF 
LoTS

The contracting 
entity should not 
divide contracts 

into small lots, un- 
less it is absolutely 

unavoidable.

1.  Valuation of public procurement contract shall take into account all forms 
of remuneration, including any form of option and renewals of the contract, 
any premiums, fees, commissions and interest receivable and shall be valid 
from the time that the contract notice or invitation is sent.

2.  Tender prices shall be requested on the basis of Incoterms CIP, DDU or 
similar, for foreign goods and ex-factory for local goods.

3.  Tender prices for supply of goods must include import duties and taxes 
payable on imported goods and on directly imported components to be 
incorporated locally supplied goodsand all costs associated with the supply, 
delivery, handling and insurance of the goods to the final destination.

4.  Tender prices for works and services contracts to be substantially executed 
in the purchaser’s country may be requested inclusive of all duties, taxes and 
other levies.

ESTABLiSHiNG A 
CoNTRACT PRoFiLE

It is prerequisite for 
a contracting entity 
to establish a sound 
contract profile to 

avoid economically 
unjusti- fied purchase.

1.  The contracting entity shall determine what goods, works and services 
are required to carry out the project, when they must be delivered, what 
standards are needed and which procurement and contracting procedure is 
most suitable for each contract.

2.  The contracting entity shall complete the overall procurement plan before 
any procurement begins.

SETTiNG 
REQuiREMENTS

The contracting 
entity decides what 

competences of 
tenderer are required to 
ensure proper delivery 

of a public contract.

The candidate qualification criteria shall be based entirely upon the capability 
and resources of prospective tenderers to perform the particular contract 
satisfactorily, taking into account such factors as their (a) experience and 
past performance on similar contracts, (b) capabilities with the respect to 
personnel, equipment, and construction or manufacturing facilities, and (c) 
financial position. 
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AWARD CRiTERiA

Establishing the award 
criteria decides what 
technical features are 
required to satisfy the 

contracting entity 
procurement needs.

1.  The tender evaluation aims at identifying the most economically 
advantageous tender.

2.  The contracting entity shall award the contract to the tenderer who meets 
the appropriate standards of capability and resources and whose tender has 
been determined (a) to be substantially responsive to the tender documents 
and (b) to offer the lowest evaluated cost.

3.  Factors which may be taken into consideration include, inter alia, the costs 
of inland transport to the project site, the payment schedule, the time of 
completion of construction or delivery, the operating and maintenance 
costs, the efficiency and compatibility of the equipment, performance and 
quality, environmental benefits, the availability of service and spare parts, 
and minor deviations, if any.

4.  The factors other than price to be used for determining the lowest evaluated 
tender shall be expressed in monetary terms or, where that is not possible 
for demonstrable reason, given a relative weight in the evaluation provisions 
of the tender documents.

SELECTioN oF 
TENDER TYPE AND oR 

PRoCEDuRE

The contracting entity 
makes a decision 

what procurement 
procedure is to be 

employed to ensure 
the best terms of a 

public contract.

1.  The contracting entity shall obtain goods, works and services through open 
or restricted tendering procedures, which may include qualification of 
tenders and two-stage tendering.

2.  Other procedure may be appropriate for special circumstances, depending 
on the nature and value of the goods, works or services to be obtained, the 
required completion time and other considerations.

3.  All procurement methods other than open tendering shall be clearly 
justified.

SAFEGuARDS

The contracting entity 
may decide that it 
is necessary for a 

tenderer to confirm 
the validity of the 

tender with a payment 
of refundable tender 

security – the amount 
of cash that is returned 

to the tenderer once 
the procedure is 

completed.

1.  When the contracting entity requires tenderers to provide a tender security:
a.  The requirement shall apply to all tenderers;
b.  The tender documents may stipulate that the issuer of the tender security 

as well as the form of the tender security, must be acceptable to the 
contracting entity;

2.  The contracting entity shall specify in the tender documents any 
requirements with respect to the issuer and the nature, form amount and 
the other principal terms and conditions of the required tender security; any 
requirement that refers to directly or indirectly to conduct by the tenderer 
shall not relate to conduct other than:
a.  Withdrawal or modification of the tender after the deadline for submission 

of tenders;
b.  Failure to sign the procurement contract if required by the contracting 

entity to do so;
c.  Failure to provide a required security for the performance of the contract 

after the tender has been accepted or to comply with any other condition 
precedent to signing the procurement contract specified in the tender 
documents.

3.  The contracting entity shall make no claim to the amount of the tender 
security, and shall promptly return, or promptly procure the return of the 
tender security document, after whichever of the following that occurs 
earliest:
a.  The expiry of the tender security;
b.  The entry into force of a procurement contract and the provision of a 

security for the performance of the contract, if such a security is required 
by the tender documents;

c.  The termination of the tendering proceedings without the entry into force 
of a procurement contract;

d.  The withdrawal of the tender prior to the deadline for the submission of 
tenders.
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TENDER DoCuMENTS

The tender documents 
prepared by the 

contracting entity 
consists of terms of 

reference for the public 
contract.

1.  The tender documents must furnish all information necessary to permit 
tenderers to submit responsive tenders.

2.  The tender documents shall clearly define the scope of works, goods, 
services to be supplied, the rights and obligations of the contracting entity 
and of the tenderers and the conditions to be met in order for a tender to 
be declared responsive, and they shall set out fair and non-discriminatory 
criteria for selecting the wining tender.

3.  The tender documents should include an invitation to tender, instructions 
to tenderers, the form of tender, tender security requirements, the 
conditions of contract, advance payment guarantees, performance 
security requirements, technical specifications and drawings, a schedule or 
requirements for the goods , works and services, and the form of contract.

4.  The tender documents should be published on the contracting entity 
website, whenever possible and appropriate.

TENDERiNG PHASE

The tendering phase of the public procurement process begins with the 
publication of contract notice or circulation of invitations to tender.It 
encompasses the publication of tender documents, collection of the tenders 
and evaluation of the tenders and finishes with the contract award.
It is essential for the tendering phase to ensure fair competition, equal 
treatment of tenderers and full integrity and transparency of the process.

NoTiCES AND 
iNViTATioNS To 

TENDER

1.  General procurement notice. Contracting entities are encouraged to publish 
in the appropriate paper or electronic medium as early as possible in each 
fiscal year a notice regarding their future procurement plans. The general 
procurement notice should include the subject-matter of the procurement, 
the planned date of the publication of the contract notice and a statement 
that interested suppliers or contractors should express their interest in 
the procurement to the contracting entity. Whenever the suppliers or 
contractors expressed their interest, the contracting entity should invite 
them to tender once the intended procurement is started.

2.  Contract notice. A contracting entity shall publish a contract notice of 
intended procurement in the appropriate paper or electronic medium 
and such notices shall remain readily accessible to the public by electronic 
means free of charge, through a single point of access, until expiration of 
the tender submission deadline indicated in the notice. The notice shall 
contain at least following information:
a.  The subject-matter of the procurement;
b.  The final date for the submission of requests for participation in the 

procurement, proposal or tenders;
c.  The website from which tendering documents relating to the intended 

procurement may be obtained.
3.  Contract award notice. For any procurement a contracting entity shall 

publish a notice of contract award in the appropriate paper or electronic 
medium, accessible to the public by electronic means free of charge, 
through a single point of access.

CoMMuNiCATioN

In the public 
procurement process 

communication 
between the contracting 

entity and tenderers 
should be made by a 
means that provide a 

record of the content of 
the communication.

1.  All communication may be executed by post, by fax, by electronic means 
or by a combination of those means, according to the choice of the 
contracting authority.

2.  Providing for the law of the country the proposals and tenders may be 
submitted by any means generally available to ensure the validity of the 
offer.

3.  Communication shall be carried out in such a way as to ensure that the 
integrity of data and the confidentiality of tenders and proposals are 
preserved within stipulated deadlines.
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oPENiNG oF 
TENDERS

With the expiry of 
the deadline for the 
submission of the 

tenders the contracting 
entity collects all 

received tenders and 
opens them to start the 

evaluation.

1.  The time for the tenders opening shall be the same as for the deadline 
receipt of tenders or promptly thereafter, and shall be announced, together 
with the place for tenders opening, in the invitation to tender.

2.  The contracting entity shall open all tenders at the stipulated time andplace.
3.  Tenders shall be opened in public; tenderers or their representatives shallbe 

allowed to be present (in person or online, when electronic tendering is 
used).

4.  The name of the tenderer and total amount of each tender, and of any 
alternative tenders if they have been requested or permitted, shall be read 
aloud (and posted online when electronic tendering is used) and recorded 
when opened.

5.  Tenders received after the stipulated deadline for the submission of tenders 
shall be returned unopened to the tenderer.

GRouNDS FoR 
EXCLuSioN

The tenderers need 
to know in advance 

whether are eligible to 
be awarded a public 

contract.

1.  Grounds for exclusion must be objectively justifiable and must not 
discriminate on grounds of nationality.

2.  No affiliate of the contracting entity, or of a procurement agent engaged by 
the contracting entity shall be eligible to tender or participate in a tender 
in any capacity unless it can be demonstrated that there is not a significant 
degree of common ownership, influence or control amongst the contracting 
entity or the contracting entity’s agent and the affiliate.

3.  Exclu Phase of Procurement Life Cycle sion of tenderer is permitted only on 
the grounds of:
a.  non eligibility: bankruptcy or similar, pursuant to administrative 

suspension or disbarment proceedings, conviction of a criminal offence 
by the firm or its directors concerning professional conduct, failure to fulfil 
certain tax and social security obligations;

b.  personal disqualification: lack of financial standing to perform the 
contract, lack of legal capacity to perform the contract, lack of technical 
standing to perform the contract, false statement or misrepresentation 
in providing information (exclusion in discretionary if the information is 
merely in accurate or incomplete);

c.  tender’s technical inadequacy

LANGuAGES

The tenderers need to 
know in advance what 

languages are to be 
used in the procedure.

1.  The tender documents shall be formulated in the contracting entity’s official 
language and in a language customarily used in international trade except 
where:
a.  The procurement proceedings are limited solely to domestic suppliers or 

contractors;
b.  The contracting entity decides, in view of the low value of the goods, 

construction or services to be procured, that only domestic suppliers or 
contractors are likely to be interested.

2.  Similar principles should apply to all communication, including proposals 
and tenders.

AMENDMENTS 
oF TENDERS, 

PRoPoSALS AND 
CoNTRACTS

In the procedure 
a contracting 

entity decides on 
completeness of the 

proposal and tenders.

1.  A tender must, at the time of opening, conform to the essential 
requirements of the notices or tender documents and be from a supplier 
or contractor which complies with the conditions for participation in the 
tender.

2.  Variation of the submitted proposal and tenders or signed contracts should 
be generally prohibited.
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METHoDS oF 
EVALuATioN

Tender documents 
specify the relevant 

factors to be considered 
in tender evaluation and 

the manner in which 
they will be applied 
for the purpose of 

determining the best 
tender.

1.  The contracting entity shall make the award to the tenderer who has been 
determined to be fully capable of undertaking the contract and whose 
tender is either the lowest tender or the tender which in terms of the 
specific criteria and essential requirements set forth in the notices or tender 
documentation is determined to be the most advantageous.

2.  The tender with the lowest evaluated cost, but not necessarily the lowest 
submitted price, shall be selected for award.

ABNoRMALLY LoW 
TENDERS

The contracting 
entity needs to be 

instructed on how to 
deal with a tender that 

is significantly lower 
than all other tenders 

received.

1.  The contracting entity should be able to ask for clarifications of the tender 
which is abnormally low.

2.  If the clarifications are unsatisfactory the contracting entity should be able 
to reject the tender or increase the contract security to limit perceived risks.

REJECTioN oF ALL 
oFFERS

The tenderers need 
to know in advance 

whether and why the 
contracting entity may 

terminate the procedure 
without the contract 

award.

1. The contracting entity may reject all offers only if:
a. All tenders remain substantially above the budget;
b. One tender is received;
c. Two tenders with the same price are submitted;
d. There is a lack of competition.

2.  Lack of competition shall not be determined solely on the basis of the 
number of tenderers.

3.  Even when only one tender is submitted, the tendering process may be 
considered valid, if the tender was satisfactorily advertised and prices are 
reasonable in comparison to market values.

RECoRDS oF TENDER 
EVALuATioN

For the reason of 
accountability the 

public procurement 
process shall be 

recorded.

1.  The contracting entity shall maintain a real time record of the procurement 
proceedings containing, at a minimum, the following information:
a.  a brief description of the goods, construction or services to be procured, 

or of the procurement need for which the procuring entity requested 
proposals or offers;

b.  the names and addresses of tenderers that submitted tenders, poroposals, 
offers or quotations, and the name and address of the tenderer with 
whom the procurement contract is entered into and the contract price;

c.  information relative to the qualification or lack thereof, of suppliers or 
contractors that submitted tenders, proposals, offers or quotations;

d.  the total price and a summary of the other principal terms and conditions 
of tenders where these are known to the contracting entity;

e.  a summary of the evaluation and comparison of tenders and proposals;  
f. if all tenders were rejected statement to that effect and the grounds 
therefore;

g.  in procurement procedure involving methods of procurement other than 
open tendering grounds and circumstances on which the procuring entity 
relied to justify the selection of the method of procurement used;

h.  if, in procurement procedure involving methods of procurement other 
than open tendering, those proceeding did not result in a procurement 
contract, a statement to that effect and of the grounds therefore;

i.  a summary of any requests for clarification of the tender documents, 
the response thereto, as well as a summary of any modification of those 
documents.

2.  The record shall, on request, be made available to any person after a tender 
has been accepted or after procurement proceedings have been terminated 
without resulting in a procurement contract.
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3.  However, except when ordered to do so by a competent court, and subject 

to the conditions of such an order, the procuring entity shall not disclose:

a.  information if its disclosure would be contrary to law, would impede 

law enforcement, would not be in the public interest, would prejudice 

legitimate commercial interests of the parties or would be inhibit fair 

competition;

b.  information relating to the examination, evaluation and comparison of 

tenders;

c.  proposals, offers or quotations, and tender, proposal, offer or quotation 

prices, other than the summary.

STANDSTiLL PERioD

Suspension of the 

procedure to  allow 

the verification of 

the compliance of 

the decision of the 

contracting entity.

The timely submission of a compliant shall suspend the procurement 

proceedings for a period of then days, provided that the compliant is not 

frivolous and contains a declaration the contents of which, of proven, 

demonstrate that the supplier or contractor will suffer irreparable injury in the 

absence of a suspension, it is probable that the compliant will succeed and 

the granting of the suspension would not cause disproportionate harm to the 

procuring entity or to other suppliers or contractors.

REMEDiES

For the reasons of 

accountability of the 

public procurement 

process the 

procedure to verify 

the compliance of 

the decisions of the 

contracting entity may 

be employed.

1. The remedies shall provide non-discriminatory, timely, transparent and 

effective procedures enabling suppliers or contractors to challenge breaches 

arising in the context of procurement in which they have, or have had, an 

interest.

2. The remedies procedures shall be recorded and documentation relating to 

all aspects of the process shall be retained.

3. The interested tenderer may be required to initiate a remedies procedure 

and notify the contracting entity within specified time-limits from the time 

when the basis of the compliant is known or reasonably should have been 

known, but in no case within a period of less than 10 days.

4. Challenges shall be heard by a court or by an impartial and independent 

review body with no interest in the outcome of the procurement and the 

members of which are secure from external influence during the term of 

appointment.

5. A review body shall have procedures which provide that:

a. participants can be heard before the opinion is given or a decision is 

reached;

b. participants can be represented and accompanied;

c. participants shall have access to all proceedings;

d. proceedings can take in public;

e. opinions or decisions are given in writing with a statement describing the 

basis for the opinions or decisions;

f. witnesses can be presented;

g. documents are disclosed to the review body.

6. A review procedures shall provide for:

a. rapid interim measures to correct breaches and to preserve commercial 

opportunities;

b. an assessment and possibility for a decision on the justification of the 

challenge;

c. correction of the breach or compensation for the loss or damages suffered, 

which may be limited to costs for tender or compliant preparation;

d. completion in a timely fashion.
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PoST-TENDERiNG PHASE

The post-tendering phase of the public procurement process starts with 
the formal signature of the public contract and finishes with the complete 
delivery of the contract. It is essential for the post-tendering phase to preserve 
the outcome of the tendering and ensure accountability, integrity and 
transparency of the public contract delivery.

MANAGEMENT 
oF THE PuBLiC 
PRoCuREMENT 

CoNTRACT

If not provided 
for, outcome of 

the tendering can 
be annulled by 

mismanagement of 
the contract delivery or 
fraudulent payments.

1. The contracting entity shall administer contracts with due diligence and 
shall monitor the performance of contracts.
2. Any modification or waiver of the terms and conditions of a contract 
orgranting an extension of the stipulated time for performance (except 
in cases of extreme urgency brought about by unforeseeable events not 
attributable
to the procuring entity) shall be subject to the review.
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